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AHHOmMayus. B ctaTbe paccMaTpuBaeTcs 00061leHHAas KOHLeNMA IPaBOBOr0 peajaru3Ma Kak ocy-
IIEeCTBJSIONIENCS HOPMAaTUBHOW KOMMYHHUKAIMU JiIOJell 4yepe3 MHOroo6pasue MpPUMEHsSeMbIX HWMH
HOPMAaTHUBHBIX CUCTEM M Pa3HOBUAHOCTb HPUAAYECKOTO MBILIJIEHUs, TOHUMAeMOro Kak NoJBeJeHre
NpaKTHYECKUX SIBJIEHUH MO, IPUAUYECKY0 HOPMY, IPe/CTaBJsoLero co60i 0jJMH U3 BapUaHTOB pac-
CYZI0YHOTO MOHWMaHUs MPaBa, He BOCXOASLIEr0 K NOCTWKEHHUIO €r0 CYLHOCTH, OCTaHABJIUBAIOLIEr0Cs Ha
HeNnocpe/ICTBEHHOM BOCIPHUSTHU BUJUMON HOPMAaTUBHOM KOMMYHUKALIUH JII0Jlel KaK JelCTBUTEJbHOTO
1paBa, NpoLecc CTAaHOBJIEHHUSI KOTOPOr0 B 3TOM CJIyyae OCTaeTcsl Helmo3HaHHbIM. /laeTcss 060CHOBaHUe
nepexo/ia OT MO3UTUBUCTCKOU HHTePIPeTAMK KOHIIENI[UY TPABOBOr0 peasin3ma K ¢punocopcko-npaso-
BOI1, COBepILEHHOTO B yueHUHU o nipaBe ['. ['eress u P. Uepunra.
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B nocnesnue roasl npeAMeTOM BHUMAaHUSA OTEYECTBEHHBIX YUYEHBIX-IOPUCTOB CTajla KOHILEMLUA
npaBa, KOTopad [0JIroe BpeMs Clie[jHaJIbHO He UCCleZ0Balack. [I03ToOMy 3acayKHUBalOT CEpbe3HOI0 aHa-
JIM3a NMOsSIBUBIIMECS HelaBHO QyH/JaMeHTabHble TPY/ibl 10 KOHLENIIUM IPaBOBOr0 peaau3Mal, B KOTO-
PBIX BblJIeJIEHbI €r0 COLMa/bHble UCTOKH, CBSI3aHHbIE C aKkmyaauszayuell hakmuvecko20 onsbima 1 no-
eedeHuUs1 AKMOPO8 Npaea, Kak peaklys Ha WU3JUIIHUKA popMain3M U abcTpaKTHOCTb npaBa B CIIA,
[lIBenynu, Poccun Havasa u cepearabl XXI B., MOJPOGHO MCCIeI0BAHBI OCHOBBI POCCUMCKOTO MTPABOBOTO
peasiM3Ma M IpoaHaJIM3UPOBaHO ero pasBuTre B XXI B., uccleZ0BaHbl TaKXKe Apyrve BapUaHThbI IPaBoO-
BOTr'0 peasiM3Ma (MTa/JbSHCKOrO, TeHYy33CKOIo, 60JI0HCKOTr0, ppaHILy3CKOr'0, HEMeILKOoro, (paHHero) Jar-
CKOT'0, HOBOT'0) a TaK:Ke COBpeMeHHble PEKOHCTPYKLUHU U IEPEOCMbIC/IEHUE HCTOPUM PeaTUCTUIECKOTO
no/Ax0/a B opucnpyaeHuuu [1].

[Togpo6HBIN aHAIM3 CTOJIb MaClITAOHOT0 HAYYHOT'0 TPY/a, KAKOBBIM ABJISIETCS MOHOTpaduyecKoe
usnanue E. H. Tonkosa u /I. E. ToHkoBa [1], B cuy f0CTaTOYHON 060CHOBAaHHOCTH U SICHOCTH U3JI0KEH-
HOU B HEM COBpeMEeHHOW UHTepnpeTaluy KOHLENLUY IPaBOBOr0 peajnu3Ma, MOoJyYuBIIed TO3UTUBHYIO
OLIEHKY B pelieH3UsAX U3BeCTHBIX y4eHbIX Poccuu (HanpuMmep, cM. [5]), He TpeAcTaB/IsieTCsl BOSMOXKHBIM U
HeoOX0JMMbIM B paMKaxX Hay4yHOH cTaTbU. OJHAKO aKTyaJIbHbIM NpeJCTaBJIsIeTCa KpaTKoe paccMOTpe-
HUE ero CoJep:KaHus NMyTeM BblJleJIeHUS KJIOYEBBbIX MOHATHUH, ONpeJie/ieHUus HUX JIOTUYEeCKOW CBA3Y,
QHA/IM3a THOCEOJIOTHYECKHUX, COI[UAJbHBIX, KYJbTYPHO-UCTOPUIECKUX, GUI0COPCKO-TIPABOBBIX U COO-
CTBEHHO I0pHUAUYECKUX OCHOBAHHUM, a TaKXKe TEXHOJIOTUH UX pa3BepThIBaHUA B LeJIOCTHY!O, 060611at0-
I1y}0 KOHLEMNIHUIO C yYeTOM IBHOTO IPUOPHTETA IMIUPUYECKUX, ONBITHBIX OCHOBaHUMH, ONpe/ie/IoluX
€ro KOHIeNTyaJbHble 0CO6eHHOCTH. [103TOMY NpeAcTaBsieTcs 4OCTaTOYHBIM B paMKaxX HAy4YHOH CTaTbU
OCTaHOBHUTBLCS Ha OCHOBHBIX MOMEHTAax IOHUMaHUs IPaBOBOT0 peasiM3Ma, Ipex/e BCero, C TOYKU 3peHus
npo6JieM MbIIJIEeHUS].

1 Oco6o caenyeT BoIAEAUTD QyHAaMeHTaIbHYI0 MoHOTpaduio: ToHkos E. H.,, Toukos /I, E. [IpaBoBo#i peanusm [1] u
pAA ApyTuX myoaukanui [2-10].
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Kak ormeuaet E. H. ToHKOB, «B oTedyecTBeHHON HayKe MO/, IPaBOBbIM peau3MOM J0JIT0e BpeMs
no/ipa3yMeBaMCb aMepPUKAaHCKUM M CKaHJAWHABCKHMHM KOHIENTHI, OJJHAKO B NOC/Ae[Hee AeCATUJIeTHE
aKTyaJIM3UPOBAJICS UHTEPEC K BApUAHTy MPABOBOTO peaysin3Ma, chopMUpOBaBIIEMYCSl HA TEPPUTOPUAX
6biBIIEN Poccuiickoit ummnepuu nocie OKTA6pbcKoi peBoJtoiu 1917 roaa.

Pocculickuil npagogoii peaiusm BbISIBJASIET UCTOPUYECKHE 3aKOHOMEPHOCTH, 3aJI0KEHHbBIE B COBpe-
MeHHOU NMpPaBOBOU CUCTeMe, UIICTPUPYET 0COOGEHHOCTH POCCUHCKOro MpaBOMNOPSKA, B TOM YUCIE
OTBeYaeT Ha BOMNpPOC: MOYeMy HOpUAuyecKas NpPaKTHKa He BCerjla COorJiacyeTcssi ¢ HOPMaTUBHBIMHU
NpaBOBbIMHU aKTaMU. Ec/iM B aMepUKaHCKOM MPAaBOBOM peajiu3Me MPaBOM MPUHATO CYUTATh TO, YTO
JleJIaloT CyZIbU, TO 8 hapaduame poccuiickozo Npasosozo peaausmd, npago hopmupyiom cy6seKmol
ucno/HUmMeAbHol eaacmu. (BolfiesieHo Hamu - /. I11.) M0oXKHO yTBepPK/1aTh, UTO KOHBEPreHIUs BeTBel
ny6JMYHOM BJIACTH, 3a/102keHHas nocie OKTa6pbckoi peBositonivi 1917 rofa B 0CHOBY GYHKI[MOHUPOBA-
HUS COBETOB HApOJHBIX JAEeMyTaToB, 3aBepiuunach B XXI Beke. [locTcoBeTCKOMy MpaBONOPAAKY He YAaJ10Ch
M30aBUTHCS OT JOKTPUHBI PYKOBO/SAILEN U HECMeHsIeMOU MOJIMTUYeCKoU BaacTu. [llupokuii noaxos K mo-
HHUMAaHHI0 UCTOYHUKOB MPaBa M03BOJISIET CMOPOHHUKAM npazmamu4eckozo (BbljeseHo Hamu — /. 1I1)
MOAX0/a PalliOHAIM3UPOBATh WPUIUYECKHUE JUCKYPChl COBpeMeHHOCTH» [2, ¢. 100-101].

KoHuenuus npaBoBoro peasiu3dMa B ¢popmaTe MpeCTaBJIEHHOTO U3JI0XKEHHUS KaK BapUaHT peasu-
CTUYECKOTO, OCYyK/1atoliero popmMannsm, abCTPAaKTHOCTb U KOHCEPBATHU3M B IOHWMaHUU MPaBa, KaK OMHU-
CaHMe KU3HU NpaBa 6e3 ujieau3aluy U JorMaTU3Ma, McclejoBaHa MPAaKTUYECKU C CAMOT0 HavaJsla CBO-
ero nosisjeHusd B 30-x rogax XX B. u3s noseMuku K. JlneBesnvnHa u P. [layHza, npoBeseHa Yepes aHauIu3
ero NnposiBjieHUsl B 3apyOeKHON HPUCHPYAeHLUH, NTPENMYLLECTBEHHO aMEPUKAHCKOI0 U CKaHJUHAaB-
CKOT0, UTaJIbSIHCKOT0, GPaHIy3CKOro, B COBETCKOM COLUAIMCTUYECKON NPAaBOBON CUCTeME, B KaueCTBe
npeeMHHKa KOTOPOT0 paccMaTpPUBaETCs POCCUUCKUI TPaBOBOM peanu3M.

1 NTOHMMaHUA CYyIHOCTH AAHHOW KOHLENIMU NPaBOBOI0 peaju3Ma BaXKHO IPOaHa/IM3UPOBaTh
NoHATHe peasusMa. «PeasuaM (aHrJ. reality —pea/lbHOCTb) — HalpaBJieHUE B TEOPUU TOCYJapCTBa U
IpaBa, OCHOBHOM 33/iauell KOTOPOTO SIBJISIETCS BhIsIBJIeHHE PAKTUYECKUX, IeMCTBUTEbHBIX YEPT, IPUCY-
IIMX NpaBOBOM cucteMe. ONMOPHBIMU TOYKAMU PacCyKJeHHUs B peasu3Me, sBJISIOTCS IparMaTusM, Kpu-
TUYHOCTD U 3paBblil cMbIc/1. [1o/ NOHATHEM paBa peajIuCThl IOHUMAIOT TO, YTO GaKTHYECKHU 00513bIBaeT
VHJVBU/JO0B MOJYUHATHCS, @ UMEHHO CTpax Nnepes CaHKLUAMH, BbI3bIBA€MbI B TOM 4HCJie BO3MOXHO-
CTbIO MPUMEHEHUS HACUINSA BJIACTH, NpUHyKaeHus» [11, § 18].

[IpofomxeHNEM 3TOU MBIC/AU SBJSETCA TPAKTOBKA MYyOGJUYHBIX OTHOIIEHUH, COTJIAaCHO KOTOPOM
«[ToiuTHYECKOE YCTPONCTBO 061eCTBEHHOM )KU3HU B POCCHM B 3aBUCHMOCTH OT TOUKU 3PEHUS UCCTIEf0-
BaTeJsIsl MOXKHO 0603HAYUTh KaK JE€MOKPAaTHYECKUM, TaK U OJIMTApPXHUYECKUM, IPUBe/si B 000CHOBaHUE
KaXK/JI0 U3 MPOTHUBOIMOJIOKHBIX TOUEK 3PEHUS JOCTATOUHOE KOJUYECTBO apryMeHTOB. ['UnepTpodupo-
BaHHbIM aAMUHUCTPATUBHBIN annapaT («OropoKpaTHyecKas MalllMHa») U CJe/loBaHHe TPaJAULUAM Nepe-
HATBHIM BJIACTHBIMM OpraHaMHM U3 COBETCKOW MOJieJIU yIpaBJIeHUS TOCyZapCTBEHHBIMM U NPaBOBBIMU
CTPYKTYpaMH NpeAbIAYIIUX JIeT, B U3BECTHON CTeneHU POPMHUPYIOT POCCUHCKYIO NMPaBOBYIO JleHCTBU-
TeJIbHOCTb. Poccuiickuii NpaBoBOM peasiu3M MOXHO pacCMaTpPUBaTh KaK MPeeMHUK COBETCKOIO Coljva-
JILCTUYeCcKOoro peasnsma» [11, § 18].

Jetanusupys 3ty nosunuio, Pomamos P., BettoTHeB 10., TonkoB E. noguepkuBatoT: «/|BUxkeHHE
NpaBOBOT0 peajiu3Ma CTPEMUJIOCh, B TOM YUCJE, YMEHBIIUTb BAUsHUE dopMain3Ma B CyJONPOU3BO/I-
CTBe, aKTyaJIU3MPOBaTh 3HAYEHHE CYyJeNCKOro Cy6'beKTUBU3MA, C/le1aTh MPOLECC IPUHATHS pelleHUu!
6oJsiee npejckazyeMbIM. Hanbosiee pagukasbHo ¢popMain3M B IpaBe ObLI MPeOJ0JIeH B X0/e OKTAOPb-
ckoi (1917 rona) peBosronuu B Poccun» [12].

ABTOpBI paccMaTpuBalT GoOpManu3M, JOTMATU3M, OTOPBAHHOCTb OT NPAKTHYECKHX MPo6JeM
TOJIBKO KaK NP06JieMy CYIIeCTBYIOIell HOPMaTUBHOCTH U JiesITeJIbHOCTH IPaBOIIpUMEHHUTeEEH, a He KaK
npo6.1emy Melul/1eHusl, KOTopas He IPUHUMAaeTCs BO BHUMaHUe, BONPEKH U3BECTHOMY JJaBHEMY YTBepXK/e-
HUIO MHOT'MX BbIJIAIOIIMXCS MBICJIUTEJEN — «/1eJ10 He B Belllax, a B pasyMeHun». U UMeHHO 03TOMY He TOJIbKO
He YCTPaHSIOT Ha3BaHHbIe HEJIOCTATKH, HO U CEPbE3HO YCUIMBAIOT JlaXke HApall[UBalOT UX HEraTUBHbIE T10-
CJe/ICTBUS1, YTO MPOSABJISIETCSA KaK B IIMPOKOM MPAKTHKE «MCIEYEHUsI» 3aKOHOB, TaK U MPOU3BOJBHOIO UX
TOJIKOBaHHS U IPUMEHEHUs], YTO TOXKe TPOUCXOAUT 00513aTeJIbHO B CYIIECTBYIOLIEM, HO B HOBbIX BAPUAHTAX,
4acTo elle 60Jiee YTOHUEHHBIX U IXKe OUeHb IPUMUTHBHBIX.

KoHuenuusa npaBoBOro peasu3Ma, OCTaBasChb Pa3HOBHUAHOCTBIO HOPUJAUYECKOTO MBILIJIEHNUS,
C [peBHUX BpEMEH CYMTABLIET0Cs BbIpaXKEHUEM TOT0, YTO JAeJIal0T IOPUCTHI — NOABOAUT NPAaKTUYECKHUE
JleHCTBUA JioJel 1noJ, pujguyeckde GopMyJsbl U HOPMBI, 00001LeHHOE ONpe/ieieHHe KOTOPBIX OblI0
JfaHo P. Mepunrom. MccienoBaTesnn npoueccoB NpaBoo6pa3oBaHus, KaK MPaBUJIO, UCXOAUINA U3 TOTO,
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YTO MPaABO eCTh TO, UTO MOXKHO HA6JIIOAATh U ONMUCHIBATh B CBA3U C TEM, YTO OHO CYILlECTBYET KaK JJaHHOE.
B 3TOM BBIBOJIE U 3aKJIIOYAETCS] HEN36EXKHOCTh MPAKTUIECKOW OPUEHTAIMH IOPUINYECKOT0 MbIILJIEHUS
KaK [0 CBOEU CYyTU NPUKJIaJHOTO 3HaHUS O [IpaBe, Ipe/ICTaBJIEHHOr0 Yepe3 LIMPOKYI0 TPAaKTOBKY UCTOYHHU-
KOB 1 $OpM IpaBa, B KOTOPOW CHUMAETCS UX pa3/inyue MyTeM BBe/[eHUsI MHOTOYHCIEeHHbIX HOPMAaTHUBHBIX
CUCTEM, KaK/JIasi U3 KOTOPBIX pacCMaTPUBAETCS KaK KOMIIOHEHT MPAaBOOOPA30BaHMUS, a TAKXKe BbIIOJIHSSA
POJIb IOCPETHUKA MEX/Yy «KHIKHBIM» IIPAaBOM U MOTPEOHOCTSIMH Y€eJIOBEKA, UTO SABJSAETCS PacCyI0UHbIM
ONMCAaHUEM OCYLIECTBIISAIOLENCS B 061eCTBE HOPMAaTUBHOCTH.

«HapaBHe ¢ “npaBoM B KHUTax” TpebyeTCs YYMTHIBAaTh TaKKe reoOKJIMMaTHYecKHue (peruoHaslb-
Hble) 0COGEHHOCTH, PEJUTHO3HbIE TPAJUIUH, TOJUTUUECKHE NTOKTPHUHBI, OPUIUUYECKHE TPAKTUKHU, KOP-
NOpaTUBHbIE HOPMbI CUJIOBBIX BEZJOMCTB, /|eJI0Bble 0ObIKHOBEHUS Ipe/IIIpUHUMAaTe e U HHbIe GAKTOPHI,
BO3/IEHMCTBYIOIME HAa COLMAJbHBIN NopaoK. [IpaBo sAB/seTCA MHOr0ACIeKTHBIM SIBJI€EHUEM, COCTOSILNM
13 HEPAB8HOYEHHbIX N0 3HAYUMOCMU NPABU; OCTaBJIeHUe 6e3 BHUMaHUs BCel NaJUTPhl BO3JeCTBUN
Ha MPaBOOTHOIIEHUSI MOXKET MPUBECTHU K OIIMOGOYHBIM CTPATETUSM U Hellpe/[CKa3yeMbIM pe3yJibTaTaM»
[2, c. 97] (Br1AesieHo HaMu - /1. I11.).

«[IpaBo - 3TO OTKpBITAsA CUCTEMA HOPM, CaMOPETYJIUPYIOILAsACId U U3MEHS0IaAcsd C TeUeHUEM Bpe-
MeHU. [IpaBo He ABJ/ISIETCS NPOYKTOM UCKJIIOUYUTEIbHO FOCYapCTBa U HE COBNAJIAeT C 3aKOHOM, OHO $op-
MUPYETCS U3 HECKOJIbKUX UCTOYHUKOB, B TOM YMCJ/Ie: TPAJUIUH; IOPUAAYECKUX TPAKTUK; PEJTUTHO3HBIX
YCTaHOBJIEHUU; MOJUTUYECKUX JOKTPUH; HOPMAaTUBHBIX aKTOB NMYOJUYHON BJIACTU; MEXKAYHAPOAHBIX J10-
rOBOPOB; YCTaBOB KOPNOPALUii; 06bI4aeB COOOIIECTB U T.J. [I[paBo NMMaHEHTHO KYJIbTYpe COOTBETCTBYIO-
111er0 3THOCA, 3BOJIIOLIUOHUPYIOLIEr0 BO BpEMEHU U B IPOCTPAHCTBE, OHO ECTh Pe3yJbTaT U CII0CO6 B3aHMO-
JIeNCTBUS JIIOJiel, MOPOoXKAAIoIero cyo’beKTUBHbIE NMpaBa U 00513aHHOCTU. [IpaBo - 3TO cucTeMa HOPM, B
$OpPMHUPOBAHUHU KOTOPBIX MPSIMbIM BOJIEU3BSIBJIEHUEM W/ MOJYAJIMBBIM COTJIACUEM MMPUHUMAET y4acTue
BCe HaceJIeHHE paccMaTpUBaeMoro couuymar [1, c. 290].

AJleKBaTHOM NPaBOBOMY peaiu3My sABJjseTcd, 1o MHeHHIO E. H. TOHKOBa, peasiucTuyeckasa MeTOL,0-
JIOTHS1, KOTOpasi «I03BOJISIET BBIIBUTb aKTyaJIbHble UCTOYHUKHA HOPMUPOBAHUS, 1I0-HOBOMY OLl€HUBATh
dakTophl, 06513bIBalOI e UHUBU/OB MOJUMHATHCA BoJie APYTrUX JuL» [2, ¢. 99]. C ee noMolibio Mpeosio-
JIeBAlOTCsl CylleCTBEHHbIE HEJOCTATKH, B TOM YHCJIe: «obGpalleHue TOJbKO K mMeKkcmam HOPMaTUBHBIX
NpPaBOBbIX aKTOB, TOTA KaK OCHOBHOE I0Jle OPUAUYECKUX 6aTaluil KOHLLEHTPUPYeTCsl Ha UHTepIpeTa-
MU deticmauli 1o COGI0/IEHUI0 /HAPYIIEHUI0 HOPMAaTHUBHBIX IPEeAIIMCAaHUNA U Ha Kpumepusix OYyeHKU doka-
3ame/ibcme», NPaBONPUMEHHUTENb «PYKOBOACTBYETC HE CTOJIbKO 3HAHUEM TPUMEHSIEMBIX MpaBUJI,
CKOJIBKO CY6BEeKMUBHbIM YCMOMPEHUEM», A K060CHOBAHUE KOJIMYECTBA U KauecTBa UCTOYHUKOB 3aBUCHUT OT
THUIIA TPABOTIOHMMAHUS U LIeJIK UcCiefioBaTeis» [2, c. 98].

TpyAHO CIOPUTH C CyllleCTBOBaHUEM MOJO0OHBIX sIBJeHWH. Bonpoc siviiub B TOM, MouyeMy Takas pe-
aJIbHOCTb Ha3bIBaeTCs MPABOBOM, JjaXke C U3JI0XKEHHBIM COJlep>KaHHUEM, He OTPaHUUYMBAIOIIUMCS TOJIbKO
IOpUAUYECKMMHA HOPMaMU U BKJIIOYAIOLIEM SIBHO HellpaBOBble POPMbI eI TETbHOCTH?

MabIC/Ib O TOX/IeCTBE HCTOYHUKOB NpaBa U GopM mpaBa BpsiJ, JIU MOXKET ObITh NPUHATA KaK UMEI0-
1113 OTHOIIEHWE K UCTUHE TOJIbKO 10 NPUYNHE HAJIUYUS WU OTCYTCTBUS AUCKYCCUHM Ha 3Ty TeMy. M60
3TH NOHSATHS HA CaMOM JieJie PeCTaBAAIT pa3Hble aclleKThbl IPaBO0OPa30BaHusl, 3HAYEHUE KOTOPBIX
B N03HAHUU JAENCTBUTEJBbHOTO MpaBa TOJbKO HapacTaeT. B 3Tol B3 NMpeACTaBJISAIT UHTEPEC UAEU
CaBuHbH U [lyxThl 0 npaBoo6pa3zoBanuu. Onvpalolieecsl CHavaJsla Ha 06liee CO3HaHUE HApPO/ia, IPaBO UC-
ye3zaeT 1o MHeHU10 D. K. pon CaBUHBY c 06pazoBaHueM COCA0BUN. OH CUMTAET, UTO «B UCTOPUU KAKJ,0TO
Hapo/ia HaCTyNalT 3M0XH, HEGJIaroNpUsTHbIE 06pPa30BaHUIO paBa MPU NOMOILU 06IeHAPOJHOT 0 CO3HA-
HUS. DTH 3M0XU COBNAJAIOT C pa3BUTHEM UH/JMBU/YaJbHOTO Havasa, 060cob6eHreM 3aHATUN U 3HAaHUHU
Y 3aBUCAILLUM OT 3TOTO YCTAaHOBJIEHUEM COCJIOBHU; MPaBO0Opa30BaHMe, IOKOUBILIEECsS paHee Ha 06IHO-
CTU CO3HAHUH, BCAEJICTBUE 3TOTO, 3aTpyAHseTcsa» [13, c. 101].

Kak pa3BuTHe 3TON MbICJIM MOXXHO paccMaTpuBaTh ujeu [. @. [IyxTbl 06 06bIYHOM NpaBe, UCTOY-
HUKOM KOTOPOTO SIBJISIETCS HAPOAHOE yOex/JeHre, 3aKOHe, IPU3BAHHOM BBIPAXKaTh YK€ TOJIbKO OOLIYI0
BOJIIO, HE COBMA/AIOIYIO C HAPOAHBIM yOex/JeHHeM U CIOCOOHYI0 BOBCE He CYUTAThCA ¢ Hell [14, c. 460].
3/4ech yKe OTUETIMBO BbIpaXKeHa, KaK HaM MpPe/CTaB/seTCsl, BeCbMa BaXKHasl MbICJ/Ib, YTO UCTOYHUKHU U
¢$bopMbI IpaBa UCTOPHUYECKH B3aHMOCBSI3aHbl U UMEIOT pa3Hoe cofiepKaHue U GopMbl, CMelIeHHe KOTO-
PBIX JejlaeT HEBO3MOXKHBIM MIO3HAHHUE HE TOJIBKO Mpoliecca CTAHOBJIEHHE NPaBa, HO U ero BHYTPEHHEHN
AuddepeHMalMU B IPOIleCce ero JaJbHeHnIIero pa3BUTHSI.

BecbMa MHTepeCHbIM MpPeACTaBAAITCS B 3TON cBA3U ujieu [. @. [IyxThl 0 pa3jiuyeHUU BUAUMOTO
npaBa (06bIYHOE TPABO, 3aKOH, IPABO IPUCTOB, KOTOPbIE BICTYIAIOT JHIb 8HEWHUMU 06pad3aMu IPaBa,

10 North Caucasus Legal Vestnik. 2023;(2)



IIpo61eMbI TEOPUM U UICTOPHH NIPAaBa U TOCyAapcTBa
Llancyzoe [. I0. [Ipasosoli peanuzm Kak ocywecmesiiowasicsi KAk 0Cyuecmeasiowasicss HopmMamugeHasi KOMMyHUKayus adet ...

cpedcmeamu paclo3HaBaHUs MPaBa, U HEBUAMMBIM IPABOM, IPE/CTABJIEHHBIM B HAPOJHOM YOexIeHuU
Y 06111el BoJie). [Ipu 3TOM OH paccMaTpuBaeT pakTUYECKU KaK HeJlopa3yMeHHe CTPaHHbIe MPe/INoJioxKe-
HUSL, TOCPEJICTBOM KOTOPBIX «IyMaJIH ... 3aMEHUTDH HEBUIUMOE YEM-JIMO0 UHbBIM, 0CA3ATENbHBIMY. 3/1€Ch
. ®. [lyxTa ganek oT abCTPaKTHOTO MOHUMAaHUs Ayxa Hapo/a (HapoAHOro y6eX/eHusI), OH MOCTOSHHO
NOJYePKUBAET €ro JIeMCTBUTEIbHOCTD KaK MPaBa «KUBYLIETO B YOEXKJeHUHU HAPOAay.

KoHuenuus «pasjioxkeHHoro» npasa [. @. [IyXThl cocTosijla B TOM, YTO OHO BKJIIOYAaeT BUAHUMOE
npaBo, yZ0BJETBOpPsAOIlee TPe6OBAHUAM €ro J0CTOBEPHOCTH, U HEBUJMMOE NIPABO KaK BbIpaXKeHUE ero
CYLHOCTH, NPOSIBJIAABLIEECA BO B3IJIs1jaX Ha COOTHOLIEHWEe IpaBa, MOpPa/Iik U HPAaBCTBEHHOCTH, B KOTOPBIX
bUKCUPYIOTCSA NPUHLUIBI IPaBa: CB060/ia, CIPaBeAJINBOCTb, HPABCTBEHHOCTh, T03HABaeMble QUI0CO-
¢duelt npaBa. Ucxozsa U3 3TOro pasjiMueHusi OH onpeJeis 06.1acmb npasa, npedmem opucnpyoeHyuu u
dusocogpuu npasa, cocTaBsSOLLKE B LieJIOM €ro KOHLeNL1Io IpaBa.

Jpyroii BaxkHbI{ acleKT MOHUMaHMUs NpaBa, noayepkuBaeMbid . @. [IyxTol - moHMMaHUe NpaBa
KaK eJJUHCTBAa GaKTUYEeCKOH U I0PUUYECKON BJIACTU JUIHOCTH, 6€3 KOTOPOTO HE MOTJIO Obl CYLIeCTBO-
BaTh IPABO KaK «PUANYECKAS BJACTb ObITh YeJOBEKOMY.

«B 1ecTBUTENBHOCTH IMUHOCTD, IOHUMaeMasd — Kak nogdyepkusaet ['. @. [lyxTa, — TOJIbKO KakK BO3-
MOXXHOCTb IMpaB, ObLia 6bl 6GeCCUJbHBIM CYILIECTBOM, HEYJAEPXKUMO CTpPeMSLUMMCS KO BHE ero
JieXXal[uM peiMeTaM, B KOTOPbIX ObI M UCUE3aJ10, TAK KaK OHO ObLJIO ObI JIMIIIEHO CUJIbI HAWTU B cebe XOTH
6bl HAa OJIUH MOMEHT Y/I0BJIETBOPEHUE U IIOKOUTHLCS B caMoM cebe. BO3M0KHOCTb, KOTOpasi He MorJia 6bl
OBITb BO3MOXKHOCTbIO, 3 HEOOXOAUMO J0J/KHA ObLIa Obl IEPEXOJUTh B Ipyroe COCTOsIHWE, He Oblia Obl
cBoGOAOM» [14, c. 494].

Kaxxgoe ropuinyeckoe nojoxKeHre, COBOKYIHOCTb KOTOPBIX COAEPKUTCS B HA3BaHHBIX TPeX THUIMAaX
1paBa, UMeeT CBOe HAa4yaJlo B OJJHOM U3 3TUX UCTOYHUKOB, KaXK/IOMY U3 KOTOPbIX CBOMCTBEHHbI CBOU CPeJ-
cTBa no3HaHus. OHY, kak noguepkuBaet I'. @. [lyxTa, npeACcTaBAAIT BUAMMOE IPAaBO, HO B KAYeCTBE Cpeji-
CTBa MMO3HAHUSI HEBUIUMOT0, KAKOBOE B JIEICTBUTEIbHOCTH SIBJISIETCS [leJIOM CBOOOAHBIX FpaxkaH Puma
Y BOJIbHBIX rOpoZ0B. Ero riy60KUil CMbIC/ 3aKJ/II04aJICs B TOM, YTO TaKoe paBooOpa3oBaHue SIBJSJIOCh
BbIpa)KEHUEM CaMOyIpaBJjeHUs], c10c060M GOPMUPOBAHUS Pa3yMHbIX, CBOOOHBIX I'PaXK/JaH — IJIaBHbIX
HocuTesel Jlyxa HapoJa Kak cBoero cooctBeHHoro /lyxa.

Kak noguepkuBaert I'. @. [lyxTa, «3aZjaya JajbHel1Iero pa3BUTHS NpaBa, KOTOpoe Obl 1110 OJHO-
BpPEMEHHO, COIJIAaCHO C pa3BUTHEM Hapo/ia, HUKOT1a He U3BPATUTCS], eC/IM OV eT yAepKaHo 3a UCTOYHHU-
KaMH MpaBa, aKTUBHbBIMHU y4YaCTHUKAaMH B 3TOM pPa3BUTHH, Npucyujee UM c80600HOe deudceHue
(moguepknyTo Hamu - /Jl. 111.). Eciiv >ke 3TO B3auMo/IeHiCTBHE HAPYIIUTCS, KaK 3TO GbIBAeT, HAIPUMED, TO-
r7a, KOTJa CTaparTCs 0CJabUTh CUIY HENOCPeJCTBEHHOIO yOex/AeHHsl HapoJa U HayKu M MOCTaBUTh
JlasibHellIee BUKEHHE [TpaBa B 3aBUCUMOCTb eJUHCTBEHHO OT 3aKOHO/ATeIsl, TO HEU30€eXKHbIM ObIBaeT
OJIHO U3 JIBYX: WJIU IPABO He Oy/leT COOTBETCTBOBATh TPeOOBAHUAM BpeEMEHH, UM OHO BHE3AMHbIMU 00-
HOBJIEHHSIMU 3aKOHO/AATe/bCTBA OTPBIBAETCS OT OOILIEeHHUS C )KU3HbIO HAp0/1a; B 000UX Cayvasix peKpa-
IaeTcsl TapMOHUs NpaBa € pa3BUTHEM Hapoja» [14, c. 444].

B npaBoBOM peasiu3Me 3TO BaxKHOe J/Is1 [I03HAHHWS IpaBa pa3rpaHUyeHHe Ucyes3aeT, To, 4yTo [lyxTa
Ha3blBaeT BU/UMBIM NPaBOM, 06pa30M MpaBa, CPeACTBOM MO3HAHUS, CTAHOBUTCA NMPABOM, HEBUAHUMOE
(cyuiHOCTB) Hcye3aeT, BUJUMOE, HETIOCPEJCTBEHHO CYLIeCTBYIOIEee, 00 bsABAsIeTCS NpaBoM. [Ipr3BaHHOe
NOCTOSIHHO Pa3BHUBATBhCS MbIULJIEHUE OCTAHABJIMBAETCS U CUUTAETCS 3aBEpPUIEHHBIM Ha CTaAUH HEMNo-
CpeACTBEHHOTO BOCIPUSATHS, MO0 CAydyallHOr0 BOOOpaKeHUs], KOTOpbIe, 110 onpejieseHuto ['erelisi, Bbl-
CTyMNaloT NPOSIBJIEHUEM MOBEPXHOCTHOTO MbIIIJIEHUS], OCTAHABJUBAIOLETOCS Ha 0OHApY>XeHHON BUJU-
MOCTH NpaBa, KOTOPYIO Paccy/l0K BbIAAET 3a AeWCTBUTENbHOCTb. TakoW COCOO MbIIIJIEHUS O MpaBe U
SIBJISIETCS IOPUAUYECKUM MBbILLJIEHHEM, KJIAaCCUUYEeCKOe Olpejie/leHue KOTOPOro Kak 0600CHOBAaHHOE ero
06061meHue aana P. Uepunr. [l03TOMy TPyZIHO COTJIACUTHCSA C TEM, YTO COBPEMEHHBIN NPAaBOBOU pean3M
npesACcTaBJseT COO0M NPaKTUYECKHUI TOBOPOT B COBpeMeHHOU ¢pusocopuu npasa [4]. Ha camom geite, kak
HaM NPeJCTaBJSIETCS, 3TO HE MOBOPOT, a TPAJULMOHHASL 0COGEHHOCTh IOPHU/ANYECKOr0 MBILLJIEHUS KaK
MOCTOSIHHO 0OPaIlleHHOT0 K MPAaKTUYEeCKUM SIBJIEHUSIM, IOIBOAMMBIM I10/1 HOPMbI IPaBa, JIN60 OCyLieCTB-
JisieMy10 BO BCeM CBOeM MHOroobpasuy, kak nosaratoT E. H. TonkoB u /l. E. ToHKOB, coljiabHy0 HOpMa-
TUBHOCTb. [Ipy 3TOM ciieiyeT UMETh B BUJly OTMeYaeMyl0 B HAyYHOH JIMTepaType «MHOXXEeCTBEHHOCTh
BEPCUH NMPABOBOr0 peajnu3Ma U Pa3MbITOCTb IPAHMUI]..., OTJIUUYUTESbHOM YepTON KOTOPBIX SIBJSETCSA
OHTOJIOTHU3ALUsI COLMAJBbHOTO ONbITA HWJM COLMAJbHBIX OTHOIIEHHWM, KOTOPbIE pPacCMaTPUBAIOTCH,
BO-IIEPBbBIX, KAK HE3aBUCHMMasl OT YeJI0OBEYECKOT0 CO3HAHUS chepa ObITHSA U, BO-BTOPbIX, B ITOM KayeCcTBe
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OHM paccMaTpPUBAIOTCA Kak 6oJiee JOCTOBEPHbIM MCTOYHUK IPaBa, YeM pallMoOHa/IbHble NOCTpoeHus. [1o-
c/leiHee OLleHUBAeTCs TaK WM UHadye Kak MHEePTHbIN GaKTop — popMau3M WM TOCHOACTBO KOHIENTY-
aJIu3Ma, KOTOPbIM OrpaHUYMBaeT BO3MOKHOCTH IIpaBa, MTHOPUPYeET CBSA3b [IpaBa U COLUAJIbHOIO Pa3BU-
THs, a HepeJIKO TPAKTYETCS U KaK OIIMO60YHbIN NyTh paBa» [6, c. 6].

WMmena riny6okuid cMbica kpuTHuka I'. @. [IyxToi y>ke NpU3HaHHOM B ero BpeMs KOHLeNLIUU COOTHO-
lIeHUs1 CyO'beKTUBHOTO U 00'beKTUBHOI0 NPaBa, KOTOpas NPOYHO yTBepAuJIach B NOCAeyIOled 10pUC-
npyzeHuuu. TeM He MeHee, UM GbLJIU BbICKa3aHbl 000CHOBAaHHble COMHEHUS] B ONPaBAaHHOCTU TaKOH,
CTaBLIeN TPaJULMOHHON, TPAaKTOBKHU UX COOTHOILeHUs. Mcxos U3 MpUCylLero eMy CTpeMJIeHUsI pa3Be-
AITb COMHEHMUS B IelICTBUTEIbHOM ObITUM NPaBa, HEIPAaBOMEPHOCTH BbIBEJIEHUS ero U3 pa3yMa, COBMe-
I11aeMOTr0 C yTBepPXkK/JeHUEM JYXOBHOCTH IIpaBa, TeM He MeHee, UMeIoLero JelCTBUTe/IbHOE CYLeCTBOBa-
HUeE B CBSI3U C T€M, YTO UMEHHO pa3yM fBJISIETCS NOCPEIHUKOM MeX 1y IPUPOLHOM U [yXOBHOM CTOPOHaMHU
YyeJIOBEKa, OH paccMaTpUBaeT eCTeCTBEHHOCTb OBbITHA IpaBa KaK JeWCTBUTEJBHO CYLIECTBYHOILYIO
obaacms npasa [14, c. 432-434], koTopasl BK/IIOYAET BCe IPUAUYECKHE TOJ0KEHHUS, IIPEICTABIeHHbIE
B 06BIYHOM IIpaBe, 3aKOHOJATeJIbCTBE, HayKe npaBa. [[py paccMOTpeHUH 3TUX UCTOYHUKOB [IpaBa OH Npo-
sIBJIsIeT 60JIbILION MHTEpeC K UX COJlep>KaHuIo U popMe, pa3BUTHUIO U B3aMMOCBS3H, ClIeLIMaJIbHO OCTaHaB-
JINBAsCh HA BOIIPOCe 0 cpedcmeax Ux NO3HAHUsl, IPU3BaHHBIX [IPOJeMOHCTPUPOBATb KOHKPEMHOCMb Cy-
I11eCTBOBAHUA [IPaBa B KAXKAYIO 3IOXY.

[IpvBeieHHblE OCHOBAHMUs MO3BOJISIIOT €My [10Ka3aTh HEaJeKBAaTHOCTb CJAOXKUBLIEr0oCsl B TEOPUU
npaBa pasjesieHUs IpaBa Ha CyO'beKTUBHOE U 06'bEKTUBHOE, TOCKOJIbKY PH 3TOM pas3pyllaeTcs eJj1H-
CTBO IIpaBa, KOTOPOe OH BUAUT B CBODOO/e, IpaBe HAa BJIACTh KAaK BbIpa)KEHUU [JOCTOMHCTBA JIMYHOCTH,
IIOCKOJIbKY OO'beKTHBHOE IPaBO KaK CHUCTeMa PUJUYEeCKHX HOPM BBICTYIIAeT KakK fIBJeHHe, 060C00-
JIEHHO CylLlecTBYyIOllee OT Cy6'beKTUBHOTO IPaBa.

YcraHaB/iuBas OTCYTCTBUE e4UMHCTBA MpaBa B pacCMaTPUBAaeMON KOHCTPYKLHUH, OH OKa3bIBAETCs
ropaszo 6JiMxe K HOHUMaHUIO eJMHCTBA CyO'beKTUBHOTO U 00'beKTHBHOI0 IIPaBa, YeM aBTOPbI, IPU3HaB-
11Me 060co6/71eHHOCTh 3TUX Pa3HOBUAHOCTEN MOHKMMaHUs npasa [14, c. 464-465].

Cero/iHsl MOHSATHO, YTO MOHATHUS CYO'b€KTUBHOI'0 M 00'b€KTUBHOIO MpaBa SIBJSIIOTCS PaccyZ04HbIM
npeJcTaBJeHreM O NIpaBe, IPOU3BOJIBHO pa3Ze ISoIIUM CYLIHOCTb IPaBa U ero CyliecTBOBaHUe.

Ha camoM pesie, MMeHHO CyO'beKTUBHOE IPABO, CTaBllIee JelCTBUTE/IbHBIM, ABJISETCS 00beKTHUB-
HbIM, OTPa’KalIUM eCTECTBEHHOCTb 6HYMPEHHe20 npoyecca CmaHoB8/1eHuUs1 Npaasd, iTo COBepLIEHHO
He IPUHUMAETCsl BO BHUMaHUe IpH ollpejie/leHUH 060'beKTUBHOrO [paBa KakK YCTaHOBJIEHHOM rocyaap-
CTBOM CHUCTeMBI 00111e06513aTe/bHbIX HOPM /[/I1 peryJIMpoBaHusa O0LIeCTBEeHHBIX OTHOLIEHUH, 4eM CTa-
HOBJIEHNE JIeICTBUTE/ILHOTO NIpaBa 3aMeHsAeTCs BJACTHbIM YCTaHOBJIEHHEM BOJIM FOCYJapCTBa.

Hazio oTMeTHUTB, UTO U/ies O CyLeCTBOBAHMH IOPUANYECKON HOPMAaTUBHOM CUCTEMBI U €€ OTJIUYUU OT
IpaBOBOM cUcTeMbI Obl1a Bbicka3aHa eite B 2003 r. [15, c. 18-32] B paMKax KOHLENIMK pa3rpaHUyeHus
npaBa M 3aKOHa, NPeJCTaBJSIOLeN c060M caMOCTOATENbHBIN pa3fiesl B 00Ledl TeOpuU rocyAapcTBa U
IIpaBa, B KOTOPOH 3aKOH IMIpe/iCTaBJ/IeH KaK /Jp0 HOPMAaTUBHOW I0PUNIECKON CUCTEMBI.

B 13BeCcTHON Mepe MOXHO COrJIaCUThCS C 60Jiee LIMPOKHUM TOJIKOBAaHUEM HOPMATUBHBIX CUCTEM,
npegsioxeHHbIM E. H. TOHKOBBIM, UTO He SIBJISIETCSI OCHOBAaHUEM JIJIs1 OTO/AECTBJIEHUS UX COBOKYITHOCTH
C IPaBOBOY CUCTEMOMH, IPH KOTOPOM CMELINBAITCA pa3/IMyHble, XOTA U B3aUMOCBsI3aHHbIE peaJIbHOCTH:
[IpaBoBas U IOPHUAUKO-TEXHUYECKasd, KOTOpas 4acTo Npe/CTaB/sAeTCsA KaK IpaBoBas, BJAACh HA CAMOM
JleJie TOJIbKO ee BUAMMOCTbIO [16].

[IpaBo He ABJIAETCS COBOKYIHOCTbID HOPMAaTUBHBIX CUCTEM, BOCIPUHHMAaeMbIX Ha ypOBHE HeIlo-
CpeACTBEHHOTO PaccyZ,04HOr0 3HaHUSA O HeM, WJIM UX 3J1eMeHTOB. [IoHATHe 0 paBe fABJIAETCA pe3y/ibTa-
TOM 0600IIIeHUS, KCHATHSI» 110 ['ere/iro HemocpeICTBEHHOTO BO BCEOOIEM, C KOTOPBHIM CBSI3aHO Pa3yMHOe
NOHHUMAaHMe NpaBa Kak 'YMaHUTAPHOTO si/ipa MBUJIU3ALHH.

B MbllIJIEHUH IPU 3TOM IPOUCXOAUT NpeJiCTaBJeHre HelloCpeJCTBEHHOI0 3HaHUSA KaK BCe0oOIero.
['oBOps1 KOHKpETHee, IPaBOBOE MblIJIEHHE, ABJISIOLLEeCs TOCTHKEHNEM HEBUAMMOTIO 1IPaBa, 0TOX/J,eCTB-
JISIETCS C OPUAUIECKUM, SIBJISIOLIMMCS MBILIIJIEHUEM O BUJUMOM IpaBe MoJ, NpeajoromM 6ojee TOYHOrO
BbIpaXKEHUs1 IPAaBOBOU PeaibHOCTU B HENIOCPEACTBEHHOM BOCIPUSATUH I0PUANYECKU 3HAYHMMBbIX SIBJIEHUN
Y NO/IBeJIeHUH UX N10J] IOPUJUYECKYI0 HOPMY.

Opunyeckoe MblllJIeHUE 3/1eCh IPENOSHOCUT cebsl B KaueCTBe IPAaBOBOI0 U CO3JaeT TEM CaMbIM
paccy109HYI0 «OKOBY» B IOHUMAaHHH [TPaBa, 0CTAaHABJIMBAIOILYIO €r0 TO3HAHHE U I03TOMY BbIHY XK EHHOE
«Jl0CTpauBaThb» M0 BbipaxkeHUI0 U. KaHTa paccy104HO NOCTPOEHHOE 3/1aHKe /10 YPOBHS Pa3yMHOTO, BbI-
X0/is1 TEM CaMbIM 3a Npe/Jiesibl CBOUX BO3MOXKHOCTeH [17, c. 139].
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[lepexon MblIlJIEHUs O BUAMMOM IIpaBe K IMOCTHMXKEHWIO HEBUJMMOTO NpaBa IIpA 3TOM He CTaHo-
BUTCS NIPeiMETOM HUCCJIeJOBAaHUSA B PacCMaTPUBaeMOM KOHIIEINLUH H, CJIeloBaTe/IbHO, I03HAHUe CYLIHO-
CTH NIpaBa He IPOUCXOUT.

[TonbITKa onepeThbCs HA ONBIT KaK UCTOYHUK M0JIyYeHHUs AeHdCTBUTEJbHOI0 3HaHUs SIBJIsIeTCs [aB-
Hel TpaJulMel, Hayaslo KOTOPOU B 0YEHb KeCTKoU popMe ObLI0 oJ102keHO D. BAKOHOM B ero KpUTHUKeE
ApucToTesis 3a «JIOTU3aLUI0» ObITHS U NPEeJJIOKMBILETO U/I€I0 KONBITU3ALMU» T03HAHUA (CM. 06 3TOM:
[18, c. 21-49]).

OpHaKo cero/iHs BIIOJIHE TOHATHA OTPAHUYEHHOCTb ONIBITHOI'O 3HaHUA U $OpM ero no3HaHMUs, BO3-
MOX>XHOCTH KOTOPBIX He MO3BOJISAIOT GOPMYJIUPOBATh pa3dyMHble (BCeoOIve) MOHATHS, TEM HE MEHee,
AIBJIsIIOILeecsl He06X0JUMbIM 3TANOM K UX N0Jy4yeHUI0. ONbITHOE 3HaHUe SIBJISIeTCs] HeNoCpeJCTBEHHbIM,
JLeICTBUTEJIbHO CYLeCTBYIOLUM B TOM CMbICJIe, B KOTOPOM OHO TPAaKTYeTCsl B KOHLEMNLUAX IPaBOBOI0O
peasnn3Ma, IpeTeHAysl Ha CTaTyC 06061aloLero NoHATHS.

TakoBo paccylo4yHOe TOHMMaHKe peaJIbHOCTH, He CBI3aHHOE C NIPOLIeCCOM CTaHOBJIEHUS [leMCTBU-
TeJIBHOTO NIPaBa, KaK peaJlbHOCTU BO3MOKHOI0, KOTOpasi CMAaHo8UmMCcs [eiCTBUTE/IbHON Yepe3 MPOXO0K-
JleHue psiZia 3TanoB, NOJ0GHO TOMY, KaK U3 CEMEHHU POKJAAeTCsl pacTeHHe, 3aTeM NPUHOCALIUE IJIOADL.
O6pasHo roBops, He U3 KaXKJOT0 CeMeHU BO3HUKaeT pacTeHHue. [IpaBo Takxke He sIBJIsIeTCS JAaHHOCTLIO,
He MMelolllel CBOero CTaHOBJIEHHUS.

CrnenyeT corsiacuUThes ¢ KBaJMuKalyel NpaBoro peaau3Ma Kak COILIMOJI0IMYECKOT0 NPOSBIeHUs
B [I03UTHUBU3Me, IIpeCTaBJeHHOro B Hay4HbIX TpyAax E. H. TonkoBa u /I. E. ToHKOBa, BeIpaxKaol1ero ero
nparMaTU4ecKyl0 pasHOBHUJHOCTb, NPAaKTUYECKYyI0 OPUEHTAl{I0 B NMOHMMaHWM peajn3Ma. l[IpusHaHue
nparMaTyh3Ma, KpUTUYHOCTH U 3ipaBOr0 CMBIC/IA KaK OMMOPHBIX TOYEK PACCYKJeHHUS 0 IPaBOBOM peasii3Me
CBU/IETEJILCTBYET 06 OTHOCUMOCTH BCEN KOHLENIIMK NPAaBOBOr0 peasiM3Ma K pa3HOBU/HOCTSM OpUAUYe-
CKOTr0 MbILLJIEHHS, 0COGEHHOCTh KOTOPOro YeTKO CXBayeHa B MpPHUBEJEHHOM BbIlIE ero olpejesieHUU
P. MepuHra. iMeHHO pelleHHI0 3TOH 3ala4¥ NIOJYMHEHO U MHOI00Opa3yvie HOPMaTHUBHBIX CUCTEM, KOTOpbIe
10 3TOM KOHLENIMHU Y4acTBYIOT B $OpMUPOBAHUM NPaBa, 6e3 yyeTa Kax/0l U3 KOTOPBIX NpeJ/iCTaB/JeHre
0 IIpaBe 0Ka3aJI0Ch Obl IBHO HEIOJIHBIM, M CaMO [IOHMMaHNe peajii3Ma B er0 OTOXK/AeCTBJIEHUH C CYILeCTBY-
IOLIMM, TPU3HABAaeMbIM TOJIBKO B CUJIY CBOETO CYILleCTBOBAHHUS, U e CTBUTEJIbHBIM. PeasiicTudeckas MeTo-
JL0JIOTH S, IPU3BaHHas rapaHTUPOBATh MOJHOTY IPeACTaBJIeHUM O peaJu3Me, CHATb IPOTUBOPEUU MEXY
Pa3/IMYHBIMU ero onpejie/ieHUsIMH, KHUKHBIM IPaBOM U IOTPEOHOCTSIMU JItOlel, IPUMUPUTb ECTECTBEHHO-
IIPaBOBYIO U [TO3UTHUBUCTCKYI0 KOHIENMY IPaBa, IpeJCcTaBJsoe cob0i 060cob1eHHble TPAaKTOBKU BU-
JHMMOCTH NPaBa, 0Ka3bIBAeTCs He HACTOJIbKO pa3pab0TaHHOM, YTOObI pellaThb 3TU 3aJa4M.

CTaHoBJIeHHe [TpaBa IPU TAKOM ero IOHMMaHWU U IPU TAKOM CII0C06€e MbILJIEHUS] O HEM He CTaHo-
BUTCA NIpeJMeTOM N03HaHUA. Peann3M 3/ech BBICTyNIAeT KaK N0 BeleHUe NPAaKTUIECKUX JeUCTBUM N0/,
COLMAJIbHYI0 HOpPMY, NPOM3BOJslIee TAKUM 06pa3oM 0COOYH HOPUAUKO-TEXHUYECKYIO pPeaibHOCTD.
TeM cambIM co3/jaeTcs «IapaZlOKC OTCYTCTBUSA MPo6JeMbl TpaBa» [8], oTpakaloIMUK CUTyalHIO CyIile-
CTBOBaHUs HellpaBa B KauecTBe MIpaBa.

Ha npumepe pa3Butusa yyeHus P. MepuHra o mpaBe, Kak 3TO [0Ka3aHo B paboTax B. C. ['opbaHns
[19-20], MO>XHO YTOYHHUTb OCHOBAHUSA KOHLIENMI NPAaBOBOIO peajn3Ma, O4HUM M3 KOTOPBIX ABJSETCA
NPHOPUTET HOPMATUBHOCTHU B MIOHUMAHUHU NpaBa, ero GOpMUPOBAHUS U OCyllecTBaeHUs. BecbMma pac-
NPOCTPaHEHHBIM ObLJIO TIOHMMaHKe peasnu3Ma B yieHUH o npaBe P. HepuHra, KoTopoe CYUTal0Ch pa3Ho-
BU/IHOCTBIO COLIMOJIOTMY€ECKOI'0 TO3UTUBU3MA.

OpHako BecbMa XeCTKasd KpUTHKA NO3UTUBU3Ma KaK CMepTeJIbHOI'0 Bpara I0pUCNpyZeHIuY, IpeJ-
CTaBJIeHHad B oc/eJHUX paboTax P. MepuHra, cBUleTeNIbCTBYET O TOM, YTO peaii3M BO3MOXKEH U B IpY-
roM ¢popmMare Kak JelCTBUTEbHOCTb [IpaBa, KOIAa Cy6o'beKTOM IPaBOBOM pealbHOCTH SIBJISIeTCSI CBOOOAHAsA
JINYHOCTB, Yepe3 KOTOPYo GOPMHUPYIOTCS M OCYLLECTBISAIOTCS U 00LeCTBEHHbIE MOTPEOHOCTH, UHTEPECHI,
pa3yMHad BoJId YyeJIOBeKa, IPOUCXOAUT CTaHOBJIEHME JIeICTBUTEILHOI0 TpaBa. Takoi peasim3M CTaHOBUTCA
He MOCPEeHUKOM MeXy IPHUCHPYAEeHIMel U NOTPeOHOCTAMHM KU3HH, CYObEKTUBHBIM U 06'bEKTUBHBIM
IIpaBOM, a CBU/LETE/IbCTBOM JIeHICTBUTE/IbHOM 1I03HAHHOCTU U PeaM30BaHHOCTH IpaBa KaK CBOMCTBa pas-
BUBAMOILENCH JIMYHOCTH U OOIIeCTBa, KOrZa HCTOYHUKOM GOPMHUPOBAHUA 0O'bEKTUBHOrO IpaBa CTaHO-
BUTCA CyObEKTHBHOE NPaBo, fABJsAIOILeecs GOpMaTOM JeWCTBUTEbHON eCTeCTBEHHOCTH IpaBa, UHTYH-
THUBHO CXBaY€HHOI'0 B KOHLENLUAX eCTeCTBEHHOr0 MpaBa KaK HeNocpeCTBEHHOE CBUJETENLCTBO AyXa,
yepes KOTOPOe MOKET ObITh 0 MHEHHUIO ['eresito ycTaHOBJIeHA UCTHHA O ITpaBe. Ho 3TOT aceKT B NO3HAaHUHU
npaBa I0Ka OCTAeTCsA HEUCCIeJ,OBAHHBIM.
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Takum o6pa3oM, NIPUHLMI peajv3Ma B NpaBe UCTOPUYECKU CKJIAJbIBAJICA HA JIBYX OCHOBAHUSAX.
[lepBoe - ocHOBaHVe HOPMATUBHOCTH IIPaBa, Yepe3 KOTOPYIO0 OHO I03HAETCS U OCYLeCTBJIsIeTCS U IPUH-
1N CBOGO/THOM JIMUHOCTH, Yepe3 KOTOPbIM MPaBoO pacCMaTPUBAETCs KaK CBOMCTBO CBOGOTHOM IMUHOCTH,
CBOGOJHOTIO 06LIeCTBA — €AMHCTBEHHOI'0 MCTOYHUKA [leICTBUTEILHOTO NpaBa.

B nepBoM ciiydae Mbl UMeeM HOPUUKO-TEXHUYECKYIO PeaJIbHOCTh, BO BTOPOM NIPaBOBYIO.

TeopeTuyeckrM MbllllJIeHHEM, TAKUM 06pa3oM, BbISIBJIEHBI JiBa TUIA PeaJbHOCTH, OJAUH U3 KOTO-
PBIX OCHOBAaH Ha HOPMAaTUBHOCTH, Jpyroil — Ha CBO6O/ie IMYHOCTH, 3a KOTOPbIMU CTOUT IOpUAUYECKOEe U
IpaBOBOE MblllJIEHHME B UX IPOTUBONOCTaBJeHUU. UX 1eICTBUTE/IbHOE eJUHCTBO KaK Pa3HOBUAHOCTEN
MBILIJIEHUS] MOXKET ObITh MCC/Ie/JOBAaHO HAa OCHOBE YYeHHUsl O pacCyiKe U pa3yMe, KOTOpOe B OPUCIPY/LeH-
LJMU OCTAeTCsl HEM3BECTHDIM.

[IpaBoBO# peasn3M B popMaTe COLHOIOIMUECKOr0 TO3UTHBU3MA CKOpee 06HapyKUBaeT Npob.JieMy,
IBITAeTCS ee PelIUTb, BBICTYIAs B POJIM IOCPEJHUKA, He YYUTbIBasA TOTO, YTO B 0611ecTBe NP06.JIeMbl pe-
IIAI0TCA Yepes3 JeHCTBUTENbHOCTb 0CBOG0XK/IAIOLIMXCS OT OKOB JIIO/IeH, He yepes3 Co3/jJaHHe HOBBIX OKOB,
a MOCPe/ICTBOM CBOOOHOM JlesITe/IbHOCTH Pa3HbIX JIOJIEN.

[103UTHUBU3M IIBITAETCS ONlepeThCs Ha COLMOJIOTHIO U [ICUXO0JIOTHI0, Uepe3 KOTOpble CTPEMUTCS IIpe-
0/10J1eTh pa3pbIB C Ipo6JieMaMU KU3HU JIIOJEHN, He 0CO3HaBasl TOTO, YTO po6JieMa B HEM CaMOM KakK BU-
JMMOCTH npaBa. P. MepuHr 06'bsIBUJI IO3UTHBU3M CMeEPTEJbHBIM BParoM 10pUCIPYAEeHLUH, IbITAJICS Bep-
HYTb B y4eHHe O [IpaBe CBOOOAHYIO JINYHOCTb.

JTo pasivyve BUAUMOCTH IPAaBOBOIO peajy3Ma U ero AeWCTBUTEJbHOCTHU OblJIO OCO3HAHO YyXKe
P. NepuHroMm, BU/JieBIIMM peaii3M NpaBa Kak JeHCTBUTe/JbHOE TBOpeHHe CBOOOAHOM JIMYHOCTH, Yyepes
NOTPeOHOCTH U UHTEPECHl KOTOPOU MOXKHO OOHAPYKUTh U MOTPEOHOCTH U UHTEpeChl 061 eCTBa, He CO-
3/laBasi MeX/1y HUMU IPOTUBOPEUUH, Ae/Ial0LUX HEBO3MOKHBIM UX COBMeLIeHHe.

WepuHr oco3Hal He TOJbKO OTPaHUYEHHOCTb COLIMOJIOTUYEeCKOTr0 NO3UTUBU3MA, HO U YCTAaHOBUIJI
ero ONacHOCTb, ONpe/ieJIUB ero Kak CMepTeJIbHOI0 Bpara IpUCIpYyAeHLUU!, XOTs COBpeMeHHas Hpuc-
NpyZeHLHs IPeuMyleCTBEHHO KOMPOPTHO OLyllaeT UMEHHO B TaKOUM CBOel pa3HOBU/JHOCTH.

Hcxonst U3 M3J1I02KEHHOTO0, eCTECTBEHHBIM MPEJCTABISAETCI TaKOW 060061aouuil BbIBO. KoHlen-
LjMsl IPaBOBOr'0 peaJjii3Ma CTajla BblpaKeHHeM OCO3HAaHHOCTU HeJleCTBUTEJBHOCTH CYLeCTBYIOILETO,
Ha3bIBaeMOT0 «[paBOM», 0603HaUUB HEOO6XO0MMOCTb MOUCKA JeICTBUTEBHOrO IIPaBa, OrpaHUYKBIlIe-
rocsi 0 HacTosIILero BpeMeHU QUKcalell HEKOTOPbhIX GOpM NPaBOBOIO OTUYK/JAEHUS, MPAKTHUYECKH
He NPUBEJLIUX K UX IPEO/I0JIEHUI0 B paMKax JaHHOM KOHLeNnuHu (cM. 06 aToM: [18]).

Bo3sBpaleHue :KMBOI'0 KOHKPETHOTO YeJIoBeKa B [IeHCTBYIOIllee IPaBO KaK ero HCTOYHMKA U TBOPLIa,
dopmupymomero, GopMy/IMpPYIOILEro M peaqusylollero NpaBo, NpPeofoJieHHe CO3JaHHOI0 MpPaBOBOIO
OTYY>K/IeHHs], BOIJIOIEHHOTO, B YaCTHOCTH, B aGCTPAaKTHOM CyGbeKTe MpaBa, CTaBLIEM MHCTPYMEHTOM
MHOT006pa3HbIX MAaHUMYJISALUMHA >KUBbIM, KOHKPETHBIM, CBOGOJHBIM U Pa3yMHBIM YeJO0BEKOM (CM. 00
atoM: [21]) - BOT felcTBUTe/IbHAA 3ajJjaya, IOPOAMBIIAs NPobJeMy peasnsMa MpaBa U OCTAKOLAAC
Jl0 CHX IIOp HepelleHHOU. [IpaBoBas pea/lbHOCTb CO3/aeTcA U JelCTBYeT TOJIBKO C TAKUM CyO'bEKTOM.
Be3 Hero npaBo He MOXeT HU BO3HUKHYTb, HU pa3BUBaThcs. McTopusa npaBa cBsi3aHa ¢ ero ¢opMuUpo-
BaHUEM U Pa3BUTUEM.

[IpennoxeHHad TPaKTOBKA NPaBoOro peanusMma B HaydyHbIX TpyZax E. H. TonkoBa u /I. E. ToHkoBa
SIBJISIETCSI 06Pa3L0M [leTaJIbHOT'0 PACCMOTPEHUS OOJIbLIMHCTBA BAPHAHTOB IPAaBOBOI0 peaju3Ma Kak oJi-
HOM U3 OCHOBHBIX Pa3HOBUAHOCTEU IOPUANYECKOT0 MbILLJIEHHs], I03BOJIAIILEr0 MOXKHO CKa3aTh BO BCel
IIMPOTe, BKJI0Yasl ero UCTOPUYECKOe CTAaHOBJIEHMe, IPEe/ICTaBUTh cebe coZiep:kaHre U GopMy peasusMa
HenpaBa (cM. 06 aToM: [18, c. 163-184; 22] kak paccy04HONU pa3HOBUJHOCTH I0PUIUYECKOTO MBILLJIEHHUS
0 mpase.

Tenepb ocTaeTcsl TOJBKO CO3[aTh aHAJOTHYHbBIN TPYJ, 0 NPAB0BOM MBILLJIEHUH, TIOCJE YETO YKe
CO 3HAHHUEM JieJla MOXKHO FOBOPUTH O COOTHOILLIEHHHU NMPABOBOr0 U IOPUANIECKOTO MBILULJIEHHS, O Hayasle
JleICTBUTEJIbHOTO I03HaHUSA IPaBOBOU peasbHOCTH, HO IS 3TOT0 HY:KHbI NOTeHHas1 ¢puaocopuu UCTo-
PUU U pa3BUTOE YUeHHUE O paccy/iKe U pasyMe.

1 UepuHr P. flBasieTcs: 11 opucnpyAeHys Haykoi? (mokiaag, 1868 r.). Cm. 06 aTom: [19, c. 215-216].
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HHugpopmayus 06 asmope

. 10. lancyros - 3aciaykeHHbIN I0pUcT P®, JOKTOp 10puaMYecKUX Hayk, podeccop, AUPEKTOP LeHTpa
NPaBOBbIX UCC/EJOBAHMH, HAYYHBIN PYKOBOAUTEJIb LIKOJIbI TpaBoBoro MbiuuieHuda JOPUY PAHXul'C.
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