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considers modern forms of economic activity by citizens to increase alienation of a legal personali-
ty from a real person: self-employment, individual entrepreneurship, a legal entity.
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AHHOMAayus

Cmambs nocesawjeHa uccaedosaHuo mpydoe useecmHozo npasoseda konya XIX - Hauaaa
XX 88. U.A. [lokpoecko2o ¢ mo4KuU 3peHusi poau meop4eckol su4Hocmu 6 npase. Ha ocHoge aHa-
/1U3d OCHOBHbIX pabom y4éHo20 8bl0eNs1Iomcsl e20 832/1510bl HA UCMUHHYK Yeslb U 3ad0aqu hpasa.
B 3akawuenuu desaaemcs 861800 06 aHMpPONOYEeHMpPUCMCKOM nodxode K npagosomy pezy1uposad-
HUI 2paic0aHCKux NpagoomHouweHu.

Kawuesvle caoea: meopuecmso, abcmpakmHblill Y€/108€K, KOHKPEMHbIU 4€/108€K, AuY-
HOCMb, nNpaso, 4eso08eveckull pasym, ob6wecmeeHHble OMHOWeHUs, hpasocnocob6Hocmbs, abco-
JIHOMHAs1 cCnpageod.1u8ocme.

Hocud AnekceeBud [lokpoBckui - BblAawmuiica npaBose/ KoHa XIX - Hayasa XX BB.
OCHOBHOU mepuo/; ero Hay4yHbIX U3bICKAHUM NpHIIEJCS Ha NepUo/i BO3POXK/JEeHUs eCTeCTBEH-
HO-IIPaBOBbIX BO33PEHMH, 4TO, 6€3yCJ0BHO, OKa3a/0 BJIMAHUE HA B3IJAJbl CAMOTO Y4EHOIO
OTHOCHUTEJIbHO OCHOBHBIX BOIIPOCOB IpaBa.

W13 sToro gakra BhITEKaeT ellle 0ZjHAa 0COOEHHOCTb ero paboT - GUI0COPCKUIN MOAXON
K U3y4eHHI0 IpobJieM IpaBa. Y6ex/jeHUsl eCTeCTBEHHOr0 NpaBa OCHOBaHbl Ha 6e3rpaHUYHOU
Bepe B CIIOCOOHOCTb YeJIOBEYEeCKOro pa3yMa YperyJrMpoBaTh OOILeCTBEHHble OTHOLIEHUA
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Cona/ibHAsA ONACHOCTD 06e3AyIeHHOH I0pUCIPYJeHIUH,
3aKOHOJATe/JIbCTBA U MPAKTUKM X NpuMeHeHusA (namsatu U.A. IlokpoBckoro)

B COOTBETCTBUM C HayalaMU abCOIIOTHOM cipaBeIUBOCTU. OTKy/a XKe B3ATb KDUTEPHUHU TIpe[i-
cTaBJieHUs1 0 HeW? OHU MOTYT ObITh HalJleHbl B MHOM, 4YeM MpPaBO 06J1aCTU — B OOIIUX Mpej-
CTaBJIEHUAX O JJO/DKHOM — BO33pPEHUSAX Ha MUD, YesJI0BeKa U 0011ecTBO. B ciyyae Heyi0B/1eTBO-
PEHHOCTH YCTAHOBJIEHHBIM NOPSIKOM 0611eCTBO B3bIBA€T K TBOPYECKOUN paboTe Yes0BEYECKO-
ro pasyma [1].

Ero y4eHuk, usBectHbid ydyeHbl H.H. [lonsiHCKkHME xapakTepu3yeT CBOero y4uTesis Kak
MHOT'OTPaHHYI0 JIMYHOCTb, HAa3blBaeT ero CKpymnyJé3HbIM UCTOPUKOM IpaBa, CKJIOHHBIM K TJIy-
60KOMY aHaJ/IM3Y U IIUPOKUM 0606111eHHUsIM ¢uiocodpoM MmpaBa U NOJUTHKOM IpaBa ¢ 060CTPeH-
HOM COBECTBIO PYCCKOTO UHTEJIJINTEHTa [4].

OfHa U3 OCHOBHBIX WZel, KOTopas MpocJjexuBaeTcsd B HaydHoM TBopdecTBe U.A. Ilo-
KPOBCKOTO0, — ob6eclieueHre NpaB OT/AeJbHOW JIMYHOCTU. B 4acTHOCTH, OH paccMaTpuUBaeT BO-
IIPOC O POJIY CyO'beKTa IPaXKJaHCKOI0 [paBa B peryJMpOBaHUM X03WCTBEHHbIX OTHOILIEHHUM.

JINYHOCTb — CaMOCTOAATE/NbHbIN CYO'bEKT MPaB, KOTOPBIX /151 OCYILeCTBJIEHUA CBOOO/1bI
Y MPOsIBJIEHUs] UHULIMATUBBI HaZleJisieTcsl CyO'beKTUBHBIMU NpaBaMu. CoJiep:kaHUe 3TUX MPaB
HaXOJUTCS B NIPSAMOM 3aBUCUMOCTH OT COJlepKaHUsl YeJIOBEYECKUX UHTEPECOB — IPaXK/AaHCKoe
IIpaBO pacTeT BMeCTe C yBeJM4YeHUeM 4YesloBe4eCKUMX UHTepecoB. O6LIeCTBO NMPOrpeccUupyer,
pa3BUBaETCA IMUHOCTD, PACIIMPSIOTCA €6 UHTepeChHI.

B cBA3M ¢ 3TMM BO3HMKaeT HOBad 3aJaya IpaBa — NpeJ0CTaBJeHHue OXPaHbl YeJ0BeKY
He TOJIbKO KaK «0611el, po0BOH CYLIHOCTHU», HO U KOHKPETHOM JIMYHOCTH, YYUTbIBAsk pa3Ho-
obpasue eé MHAMBUAYAJIBHBIX 0COOEHHOCTEN. A 06eClIeYUThb TaKyl OXpaHy CaMOCTOSTEJbHO
roCcy/1apCTBO He B CHJIaX, HEOOX0AUMO NPeJO0CTaBUTh CYyO'beKTaM BO3MOXXHOCTb UHWBU/YaJl b-
Horo TBop4yecTBa. [lokpoBckui U.A Ha3bpIBaeT CyO'b€KTOB IpaBa «aBTOHOMHBIMHU YCTPOUTEISA-
MU >KM3HU B 06JIaCTH IpaXkJaHCKOro NpaBav», BeJb /i OCYLleCTBJIeHHUs CBOOO/Abl U MpOsiBJIe-
HUSI MHULUATUBBI OHU HAZEJISI0TCS CyO'beKTUBHBIMU ITPpaBaMH, HEOTUYK/IaeMbIMHU PABOCIIO-
COOHOCTBIO U Jleecroco6HOCThIO [3, . 84].

B oaHOM M3 cBOMX paboT [2] y4eHBId CTAaBUT BONPOC: KTO Ke SBJSAETCA CyO'bEKTOM
rpaXk,aHCKOT0 IpaBa — YeJI0BeK KOHKPETHbIN UK abCTPaKTHbIN?

[ITokpoBCcKMH noABepraeT KpUTHKe MO3ULMI0 3aKOHOJATeJId, COIJIaCHO KOTOPOH, B OC-
HOBEe MexaHHW3Ma I'paXkJaHCKO-NPaBOBOI0 peryJMpoBaHUs MoJioXKeHa Purypa abCTpaKTHOIO
yeJIOBEKa C yCpeJHEHHBIMU NOTPEOHOCTSAMU U Ka4yeCTBAMHU.

Be3yc/sioBHO, XapaKTep 3aKOHOAATENbCTBA HOCUT abCTPaKTHBIN (060011eHHbIN) XapaK-
Tep, TaK KaK MPU MPUHSITHUH PABOBBIX HOPM HEBO3MOXKHO YY€CTh BCe BO3MOXKHbBIE Cy4YaH, KO-
TOpble MOT'YT BO3HUKHYTb B 00BIYHOM KM3HU. OlHAKO McCC/e/j0BaTe b BbICKa3biBaeT 6Gecro-
KOMCTBO OTHOCUTEJIBHO TOTO, YTO 10 IPUYMHE HEOAHOPOAHOCTH 0611ecTBa (pa3HuLa B o6pase
»)KU3HH, BO33PEHHUSX U NMOTPEOGHOCTSAX) BCE CJI0XKHee ONpeJle/IUThb yCpeJHEeHHble YepThbl ab-
CTPaKTHOI'0 YeJI0BEKA, BCIEACTBHE YEro MOXKHO YIYCTUTh U3 BHUMAaHUsI UHTEPEChl, KOTOpPbIe
BBIXO/ISIT 32 YCTAHOBJIEHHbIE PAMKH.

OH moJiaraeT, 4YTO NMpPaBO YCTaHABJMUBAETCA paju JIIOJAeH, KOHKpeTHas LieJib rpax/JaH-
CKOTO0 NpaBa 3aKJIlYaeTcs B 06ecrieueHUH NOTPeOHOCTEN KOHKPETHOTO XKUBOI'0 YeJI0BEKa.

KakuMm 06pa3oM yperyavMpoBaTb X03SMCTBEHHble OTHOLUIEHHS, YTOOBI MaKCHUMaJbHO
06ecrneyuTh 0XpaHy pa3HOO6pa3HbIX MpaB U UHTEPECOB CYO'bEKTOB IpaxkAaHckoro npasa? Ka-
KHUM JI0JKHO OBITh IPaBO, COOTBETCTBYIOLIee HHTepecaM OTZe/IbHOM JIMYHOCTU?

OTBeT Ha 3TU BONPOCHI BUAUTCA B MpPELOCTaBJIEHUU CBOOO/bl YACTHOTO TBOPYECTBA
MHAMBHU/I0B. B KauecTBe npuMepoB aBTOp NpuberaeT kK chepe 06543aTeIbCTBEHHOTO IPaBa.

OH paccyJaeT 0 BO3MOXXHOCTH NPUJAHUS IOPUAUIECKON CHJIbl HETUIIUYHBIM COrJIa-
IIeHWAM - JJOTOBOPaM, BBIXOJSAIIUM 32 PaMKH, YCTaHOBJIEHHbIE TPAX/AaHCKHMM 3aKOHO/aTe b-
CTBOM, HO IIPU 3TOM He NPOTHUBOpPeYaluM 061MM Tpe6GOBaHMUAM NpaBa.
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B o61ecTBe, r/ie UHTepechbl U NOTPEOHOCTH JIIOJEH He UMEIOT 3HaYUTeIbHOr'0 pa3bpo-
ca, MpaBO YYUTHIBAET TOJILKO yCpeJHEHHble UHTEPECH], ONPaBJaHHbIM MPE/CTABISETCS MPHU-
3HaHUe 3aKpeNJIeHHbIX B 3aKOHE BU/I0B CZIeJIOK.

OnHaKo BAUSIHUE €CTeCTBEHHO-NIPABOBOM JIOKTPHUHBI (JOrOBOPbI A0/KHBI COO/IIOAATHCS —
BCSIKO€ COrJlallleHue JO/KHO ObITh CBALIEHHBIM) IPUBOJUT K TOMY, YTO BCSKHe COTJalleHUs
JIOJDKHBI TOJIYYUTh MPU3HAHKE KaK IOPUJUYECKU AeWCTBUTENbHbIE. DTO 03HAYAET NPU3HAHUE
IIPaBOM >KMBOM KOHKPETHON WHJWBHU/YaJbHOCTH, OXpaHy €€ 0COOEHHBIX JIMUHBIX UHTEPECOB
(maxe caMOro HeOOGbIYHOI'0, OPUTMHAJIBHOTO COJEpPKaHHsl): UHTEpPeC KaXJAOoro 4yesjoBeKa J0-
CTOMH OXpaHbl, eJUHCTBEHHOE OrpaHUYeHMEe NPU 3TOM — COOJIIOJleHHe 3aKOHAa U MHTEpecoB
Jpyrux jui. B kauecTBe npuMepa NpUBOAUTCS COTJallleHHe, OrpaHUYMBalollee coce/iei B mpa-
Be Ha HCIOJIHEHHWE ONpeJieJIeHHOT0 MY3bIKaJbHOTO NPOU3BeJEeHUs, 00yCJ0BJIEHHOEe AylIeB-
HbIMU CTPAIaHUSIMU OJJHOM M3 CTOPOH JIOTOBOpPA B CBSI3U C ONpe/ieJIeHHbIMU YKU3HEHHBIMU 006-
CTOSAATENbCTBAMM.

HccnenoBaTeb BbICKAa3blBaeT CBOK MO3UIMIO MO0 BONPOCY pacuiMpeHus: cdepbl Ipax-
JIAaHCKOTO MpaBa 3a c4eT 0653aTesJbCTB HEUMMYIeCTBEHHOro XapakTepa. OH OoTMeuaeT, 4TO
rpaXkJJaHCKUM YesIOBeK MepecTas ObITh MPOCTO YeJ0BEKOM C UMYILeCTBEHHbIMU UHTEpPECaMHU.
Pa3BuTHe 00611eCTBEHHBIX OTHOLIEHUH, BbI3BAHHOE POCTOM KYJIbTYPbl, IPUBEJIO K HEOOXOAU-
MOCTH NPeJOCTaBJEeHHUs MPABOBOM OXpaHbl TAKUM HEUMYIECTBEHHBIM 6J1araM Kak UMsl, 4eCTh
Y T.IL. JIMMHOCTD CTa/IM HANIOJIHATD 3J1IeMEHThI J[yXOBHOCTH.

Elie oAuH npeaMeT paccyXAeHUsl — CAEJKHU C TOPOKaMH BOJIU (3aK/II0YEHHbIE M0/ PU-
Hy»JeHreM). YTo MoKeT O6bITh IPU3HAHO NpPUHYXAeHHeM? C MO3UIMU YbUX UHTEpPECOB CTa-
HeT paccyAaThb CyJ, — abCTPaKTHOTO0, CpeJiHero yesj0BeKa: HE06X0JMMOCTb «OCHOBATEJbHOIO
CTpaxa» — yrpo3a MOeT OKa3aTb BJIUsSHUE Ha YesJ0BeKa PacCyUTeJbHOr0, NI KOHKPETHOIO
yesioBeka? COrJiacHO yCTOSIBLUIEHMCS TOUKe 3PEHMsI 3aKOH JIOPKEeH CUMTATbCS C HOPMaJIbHbIM
4yeJIOBEKOM, 00'bSICHSAIAA 3TO TeM, YTO B IPOTUBHOM CJIyyae caMO MOHATHE yTpo3bl OyeT Julle-
HO BCSIKOM OMpe/ie/IEHHOCTH U YCTOMYUBOCTH.

[IoKpOBCKHMM K€ C 3TUM He COTrJaceH, CUUTas JAaHHOe IO0JIOXKEHUE Jlesl HeclpaBe/Ju-
BbIM, Be/Ib HEO6X0JUMO MPUHUMATh BO BHUMaHUeE U UHTEPECHI JIIOIEH, KOTOPbIe OTKJIOHSIOTCS
OT 06LIMX NpPeJCTaBJeHUH 0 CpeJlHEM YesloBeKe. YUYUThIBasi UHTEPECHI JIUIb «yCpeJHEHHOr0»
YyeJIoBeKa, Mbl yMaJisieM MOHSATHE JIMYHOCTH, YTO B UTOr'e MOXKET MPUBECTH K MACIITA6GHBIM OT-
pULIaTeJbHBIM MOCJAEACTBUAM - UCKIOYEHUIO U3 UJieU O NpaBe yueHHUs u/Jiel0 cy6beKTa Npas,
3aMeHUB ee u/Jieell IPaBOBbIX LieJiel, IPaBOBbIX PYHKIUH.

[TogBOASt UTOT, HEOGXOAUMO OTMETHUTD, YTO, 0 MHeHUIo U.A. [TokpoBcKOro, NpaBo — 3TO
MUp Belllel AJ1s JitoJiel, IpaBo U rocyAapcTBO JOJKHO CAYKUTb UHTepecaM JIMYHOCTH, CO3/iaB
IpY 3TOM TAaKOM MOPsAJO0K, B KOTOPOM Obl TBOpYeCKasi IMYHOCTb Haxo/uJa Obl JIyyllve yCJo-
BUSI JIJIsl CBOET0 MPOSIBJIEHUS.

[IpaBo BCE GoJibllle HYX/JAeTCS B NPOSIBJIEHWU JIMYHOW SHEPrUH, B O60JIbLIEN JIUIHON
WHULMATUBE CYyO'beKTOB IPaXKAAaHCKOTO ITpaBa.

[IpeasioxkeHHast UM H/jiesl IOCTENEHHOr0 Nepexo/ia K NOHUMaHUI0 JIMYHOCTH KaK KOH-
KpPETHOTO YeJI0OBEKa CO CBOMMH OCOGEHHOCTSIMM U TBOPUYECKUMH MPOSIBJIEHUSMHU, A HE Cpeji-
CTBY JOCTHXXE€HUsI MPAaBOBbBIX lLieJiel, NPeACTaB/AsAETCS JOCTATOYHO NMPOrpecCUBHON JAJs1 TOrO
BpeMeHHU. MbIC/IH, U3JI0KEHHbIE B €r0 TPY/JaX, aKTyaJIbHbI M0 CeW JeHb U MPEeACTABJSIOT He
TOJIbKO Hay4YHbIH, HO U IPAaKTUYECKUIH UHTEpeC, BeJjb UMEHHO UHTEPEeChl 0T/ eJIbHOU JIMUHOCTHU
B KOHEYHOM UTOTe GOPMHUPYIOT COJlep’KaHHe IPAXKJAHCKOr0 MpaBa.
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CREATIVE PERSONALITY AS A SUBJECT OF LAW
IN THE WORKS OF I. A. POKROVSKY

Abstract

The article is devoted to the research of the works of the famous jurist of the late XIX - early
XX centuries L.A. Pokrovsky from the point of view of the role of the creative personality in law.
Based on the analysis of the main works of the scientist, his views on the true goal and objectives of
law are highlighted. A conclusion is made about the anthropocentric approach to the legal regula-
tion of civil relations.

Keyword: creativity, abstract person, particular person, personality, law, human mind, social re-
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