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AHHOMayus

B danHoli cmambe packpblearomcsi 0cO6eHHOCMU NPpagosoli 0XpaHbl ABMOPCKUX NpAs HA
npouseedeHust uckyccmea mamyuposku. Hcxo0ds u3 ocobeHHocmell co30aHuUsl U 6bImo8aHusi ma-
K020 poda npou3gedeHull, onpedesisiemcsi poab U cneyugpuka codepicaHusi do2080po8 a8Mmopcko-
20 3aKas3a 8 UcKyccmee mamyuposKku U npakmuke pabomsl mamy-cmydutl. [IpaguabHo cocmas-
JleHHble 002080pa ABMOPCKO20 3AKA3d N0380./5110mM obecnevyums 00/XCHbLIU YPOo8eHb npasosoll
OXpaHbl A8MOPCKO20 Npasd, ¢ 00HOL CMOPOHbIL, U, ¢ dpy20li CMOpPOHbI, 0becheyumsb KOHKYpPeHM-
Hble npeumywecmea mamy-cmyoutl U omoenbHbIX MACMEPO8-XyJ0HCHUKO8 HA pPblHKe mamy-
yeaye.

Knwouesvwle ci1oea: asmopckoe npaso, npoussedeHue UcKyccmea mamyuposKku, 002080p
asmopcKo2o0 3aKasa.

UcKyccTBO TaTyUPOBKM — 3TO LIEJIOCTHBIM HUCTOPUKO-KYJbTYPHBbIA (GEeHOMEH, YXO/sl-
MU CBOUMU KOPHSMM B 310Xy HeoJsiuTa. MUpoBas KyJbTypa TaTyMPOBOK IpoJesasa O4eHb
CJI0°KHBIM NMYTh OT apXauKH [0 aBaHrap/a, Haxo/s CBOe MeCTO, U B 3JIMTAPHBIX, U B Mapru-
HaJIbHBIX 00IeCTBEHHBIX IPyINax, BKJIKYasi KpUMHUHAJbHYIO cpefy. HOBbIM BCIJIeCK UHTepeca
K TaTyUPOBKaM BO3HHUK B KYJIbType IOCTMOJIEPHA, C ee TeH/eHIlMell HHAWBUTYaIU3aluU CTH-
JISl ’)KU3HU U MapaJIurMOU TMYHOCTHOTO CaMOBbIpaXKeHUs1. B 3To CBA3H, CTpeMHUTE/NIbHO Pa3BU-
BaeTcs, HabUpaeT CUJly U CTAaHOBUTCA Bce 60Jiee MOMYJIsIpHON TBOpYecKas TaTy-UHAYCTPUSL.

B ycnoBusAX pacTylilero MacCoBoro cnpoca Ha TaKyl yC/ayry, akTyaJbHOe3BYyYaHUE NPU-
obpeTaeT BONPOC NPAaBOBbIX OCHOB PeryJIMPOBaHUs UCKYCCTBA TaTyMPOBKHU, OXPaHbI U 3aLIMAThI
MMYILECTBEHHbIX U JIMYHbIX HEUMYLIECTBEHHBIX NIpaB aBTOPOB TAKOTO PoJa NPOU3BEJEHUH,
KOTOPbIN aKTUBHO 06Cy>XjaeTcsi B npodeccuoHalbHOM coobiecTBe [1].

CorstacHo cT. 1259 I'paxkganckoro koaekca Poccuiickoit ®@enepanuy, 006beKTaMH aB-
TOPCKHUX NpaB NPU3HAIOTCA NPOU3BeJEHUS HAYKH, JUTepaTypbl U UCKYCCTBA HE3aBUCUMO OT
JIOCTOMHCTB U Ha3HaueHUs1 NPOU3BeJeHHs, a TaKXKe OT Cllocoba ero BelpakeHus. B npuBeseH-
HOM B 3aKOHe IlepeyHeNnpor3Be/ileHre UCKYCCTBa TATYUPOBKH, KaK TaKOBOe He yka3aHo. OfHa-
KO IepevyeHb ABJSAETCS OTKPBITHIM, IPe/lyCMaTPUBAIOLIMM U MHbIE IPOM3BeJleHHs, YTO 03BO-
JIieT pacCMOTPETb TaTYUPOBKY — TaTy-NPOU3BeJeHUE B KaueCcTBe 00'beKTa aBTOPCKOTO IIpaBa.

[lo HalleMy MHEHMUIO, TaTy-NPOU3BeJeHHUE CJelyeT OTHOCUTb K CBOEOOPa3HbIM NPOU3-
BeJleHUSIM U300pa3uTESbHOTI0 UCKYCCTBA, CO3/[aHHbIM Ha OPUTMHAJIbHOM HOCUTEJIE — TeJle ye-
JIOBEKA, C IPUMEHEHUEM ClNlELHAbHbIX U300pa3UTENbHBIX TEXHOJIOTHN. OCOOEHHOCTb TAaKOTO
poJia Mpou3BeIEHUH 3aK/I0YAETCS B TOM, UTO OHH BIIUCBIBAIOTCH B 00'b€MHYIO IJIACTUKY YeJs0-
BEUECKOro TeJa, BBICTYNAT crneluPUUIecKUMH peKBU3UTAMU OJlesIHUs YesI0BeKa, Ha CThIKe
JleKOpaTHBHO-NIPUKJIAJHOT0 HCKYCCTBA YKpalleHWH — UCKYyCCTBA POCHUCH MasblX GOPM JIeKO-
paTUBHOM MJIACTUKHUU UCKYCCTBA aBTOPCKOTO AiM3aiiHa MO/ bl.

B psage ny6svMkKanuid MOXXHO BCTPETUTb TEPMHUH «JW3alH-TaTy». /[lyMaeTcs, 4YTO ero
ynoTpe6JieHue CerofHsl He COBCeEM KOPPEKTHO, MO0 B POCCHMCKOM NpaBe UHTEJIEKTYaJlbHOU
COOCTBEHHOCTH MO/, JU3aWHOM MMOHUMAETCs pe3y/bTaT 0COO0M UHTEeNIEKTYa/lbHON JlesATeN b-
HOCTHU - XyZI0’)KECTBEHHOT'0 KOHCTPYUPOBAHUs, CO3/laHUS BHEUIHEro, 3CTeTUYEeCKOro BUJa u3-
JleJisl, ero «IPOMBILIJIEHHOTO 06pa3ia», NpeJjHa3Ha4YeHHOr0 JIJIsl NOC/AEeAYIOIEero TUPAKUPO-
BaHMUS 3K3EMIISIPOB MallMHHBIM cioco6oM. OXpaHa U 3aljydTa TaKoro pe3ysbTaTa UHTeJLIeK-
TyaJIbHOU J1eITeJIbHOCTH B HAacCTosillee BpeMs ob6ecliedrBaeTcs UHCTUTYTOM NAaTEHTHOIO Npa-
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Ba. TeopeTU4eCcKu MOXKHO NPeAIO0JI0XKUTh, YTO CO BpeMeHeM OYyyT CKOHCTPYHWPOBaHbI CHeLu-
aJibHble TaTy-NPUHTEPBI, KOTOpPble MO3BOJIAT HAHOCUTb TaTYUPOBKHU MO pa3pabOTaHHbIM 00-
pa3iuam 6e3 TBOPYECKOro BKJaJa MacTepa. B aTux ciy4asax BIosiHe IpaBOMepPHO Gy/ieT MoCTa-
BUTb BOIIPOC O TaTy-AHW3alHe U OXpPaHe ero UHTeJJIEKTYaJlbHOr0 cofep>kaHus. CeroJHs ke uc-
KYCCTBO TaTyUPOBKH — 3TO Cyry60 pydHasi paboTa, Npub/IMKalIlas ee, CKOpee K KyCTapHOMY
NPOU3BO/ICTBY, K HAPOJAHBIM Xy/10’)KECTBEHHbBIM MTPOMBbICJIAM.

KoHe4HO, B TEXHOJIOTUU TaTYUPUPOBAHUS MOT'YT IPUMEHATBHCSA pa3HOOOpa3Hble KulIe
M 11a6JI0HBI, B KaUeCTBe BCIIOMOraTe /IbHbIX IPUCIIOCO6IeHUH /11 HAaHeCeHUs PUCYHKA, OJJHAKO
B OCHOBHOM CBO€M COZlepKaHUH — 3TO, Ipex/e BCero, pydYHou TpyA,.

Takke MOXXHO BCTPETUTb MOMNBITKM PErMCTPAlUM TOBApHOro 3HakKa, GUPMEHHOrO
HAauMeHOBaHUS U KOMMepuyecKoro o6o3HayeHusi. Ho aTH BU/Jbl OXpaHbl UHTEJJIEKTYaJIbHOU
COGCTBEHHOCTH OTHOCATCA K CpeACTBaM WHJAMBUAYaTU3alUK 3aHUMAIOUIMXCS TAaTyHPOBKOU
bU3MYeCcKUX U IPUANYECKUX JIML, KOTOPBIM, 10 06LieMy IpaBUJy MOTYT NPUHaAJIeXaTb UC-
KJII0YUTeJIbHbIE NIpaBa Ha TaTy-Npou3BeJieHusl. Peub, B epByl0 odepe/b, UJET O Pa3IUYHbIX
TaTy-CTYAUSX U UHAUBUAYAJIbHBIX NpeAnpuHuMaTessaX. OJJHAKO OHU He pPellalT MOJHOCTbIO
BOIIPOCOB OXPaHbl aBTOPCKHUX MPaB Ha MPOU3BEJEeHUs UCKYCCTBA TATYHPOBKH.

BaxkHoe 3HaYeHHe, C TOUKU 3peHUs] OXPaHbI U 3alUThl aBTOPCKUX MPaB, UMeET KJIACCH-
duKanusa TaTyUpOBOK. B 3TOM cBA3MU, ciefyeT BbIJEJUTh UX CJAeAyIoLde BUJbl: TaTYUPOBKHU
KaK NpOU3BeJileHUs] HapOJHOr0 Xy/0XXeCTBEHHOI'0 TBOPYECTBa, C JApPEBHEMIINX BpeMeH MC-
N0JIb3yeMble YeJOBEKOM, aBTOPbl KOTOPbIX HEU3BECTHBI, & CAMU NPOU3BeJleHUs HAaXOAATCSA B
00611eCTBEHHOM JIOCTOSIHUU U, corjiacHo cT. 1259 'K P® He saBAsAIOTCS 06'b€KTaMH aBTOPCKOIr0O
npaBa; TaTYUPOBKHM KaK 3HAKU MPUHAJJIEKHOCTH K OINpeJieIeHHOMY  COLIMaJ/IbHO-
npodeccHoHaJbHOMY COOOIIECTBY; TATYUPOBKH KaK aBTOPCKUE NMPOU3BeAEHUs, UIeHTUDUIIU-
pyolire KOHKPeTHYI0 JIMYHOCTb; TATYUPOBKHU KaK NpOU3BeJleHue UHAYCTPUU Mo/ibl.UIMeHHO B
NoCJeJHUX TpeX caydasx GUKcalus aBTOPCKOro IpaBa Ha TaTy-NpoU3BeZieHUs OyJeT onpe/e-
JIATb KOHKYpPEHTHble INpeuMyllecTBa MacTepOB TAaTYUPOBKH Ha PbIHKE COOTBETCTBYIOLUX
YCJIyT.

Kak u3BecTHO, aBTOpPCKOe NMPaBO BO3HUKAET C MOMEHTA CO3/IaHUs MPOU3BEJEHUSs, He
TpebyeT 00653aTeJIbHOM rOCyZlapCTBEHHOW PEruCTpaly M OXpaHsEeTCs rocyAapCcTBOM. ABTO-
poM Npou3BeJeHUsl NPU3HAETCH TPakJAaHWH, TBOPYECKUM TPYJOM KOTOPOTrO OHO CO3/a-
HO.ABTOpCKOe IPaBO BKJIIOYAET JIMYHble HEUMYLeCTBEHHbIE MIpaBa — IpaBO aBTOPCTBA, IPaBo
Ha UMsl, IpaBO HAa HENIPMKOCHOBEHHOCTD MIPOM3Be/leHUs U IPaBO Ha 06HapoJ0BaHKe MPOU3Be-
JIeHHsl, 1 UCKJII0YHTeNbHble (MMYLeCTBEeHHbIE) MpaBa — MPaBO HCI0JIb30BaTh MPOHU3BEIEHUE,
NpaBo pa3pellaTh UJH 3alpeuiaTh UCIOJIb30BaHKE IPOU3BEJeHUSl TPETHUM JIMIIAM U Olpe/ie-
JIATb YCJIOBUS TAaKOr'0 MCMOJIb30BaHUA.3allUTa aBTOPCKUX NpPaB OCYLIEeCTBJSETCS N0 06LieMy
npaBusy corsiacHo cT. 1250, ct. 1251 u cT. 1252 T'K P®. Bo Bcex cayyasx ucTel, 00s3aH J0Ka-
3aTh CBO€ aBTOPCTBO Y (MJIM) NIPUHAAJIEXKHOCTb €MY UCK/IYUTENbHbIX IPaB.

Corsacho c1.1300 'K P® cBegenusamMu 06 aBTope npusHaeTcd Jr06asd MHPopMaLus, Ko-
Topas UAeHTUPUIIMPYET aBTOPA, A TAKXKe JI0Oble LMPPhI U KOAbI, B KOTOPBIX COAEPKHUTCS Ta-
kasg uHpopMmanus. B coorBetcTBHe co cT. 1257 'K P®, aBTOpOM, eciu He j0Ka3aHO UHOE, CYU-
TaeTCANUIL0, YKa3aHHOe B KayeCcTBe aBTOpPA HAa OpPUTHMHaJIe WM 3K3eMILIspe NpPOU3BeJleHUs
160 UHbIM 06pa3oM.TakuM 06pa3oM, aBTOp TaTy-NPOU3BeJleHUsI BIPaBe yKa3aTb CBOE UMS B
NpsSIMOM HWJIM 3aKOJAMPOBAHHOM BH/le HENOCPEJCTBEHHO HAa TaTYUPOBKE, YTO OYAET CJAYKUTb,
NPY NPOYUX PAaBHBIX YCIOBUSX J0KA3aTEJIbCTBOM aBTOPCTBA.

OfHako, B psjie C/ly4yaeB, 3TOC0 MOXET OKa3aTbCsl HEJOCTATOYHO. Jl0MOJIHUTENbHBIM
J0Ka3aTeJIbcTBOM, B KoHTeKcTe ctaTtel 55 u 60 I'TIK PO, craTteit 64 u 68 AIIK PO, moxeT BbI-
CTynuTh poTorpadupoBaHre Uian GUKcAIUs CTOCOO0M aHAJIOTHYHBIM ¢oTorpaduu mpoijecca
CO3/l1aHUS TaTYUPOBKH, HAYUHASA C €e 3CKU3a U [0 OKOHYATEJbHOI'0 BAapHMaHTa Ha TeJle KJIHUeH-
Ta, C IPUBA3KON K KOHKPETHOMY Y3HaBaeMOMY MeCTY, BpEMEHH UJIU TPETbUM JIML]aM, KOTOpbI€e
B MOC/IEAYIOIIEM, TPU HEOOXOJUMOCTH, MOTYT BBICTYIIUTDb CBUAETENAMU 10 Aeay. Cyl, B CUIY
NlepeyrCclIeHHbIX BbILIE CTaTel, BIpaBe NPUHATH TaKUe Cpe/iCTBa J0Ka3blBaHUS.

Hau6oJiee nelicTBEHHOM MepOoU3alUThl aBTOPCTBA BbICTYINAET JAENOHHPOBAHHUE 3CKH3a
TAaTYUPOBKH, JINOO OKOHYEHHOTO TaTy-NMPOM3BEJleHHs] B YIIOJHOMOYEHHbIX OpraHU3alyaX M0
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KOJIJIEKTUBHOMY YIIpaBJIEHUI0O aBTOPCKUMH NpaBaMU. 3/1eCb He0OXOJWMO HMMETb BBHUJY, UTO
cero/iHsl MHOTUe OpraHM3aluy NpeJJaralT yCJAyTr 10 Bbladye CBU/ETENbCTB O JelIOHUPOBa-
HUM aBTOPCKUX IIPaB,0/lHAKO JlaJIeKO He Y BCeX U3 HUX eCThb rocyZlapCTBeHHas aKKpeAUTanus -
COOTBETCTBYIOLIee pas3pelleHWe Ha 3TOT BUJ AeATeJbHOCTU. CBUETe/IbCTBA O JEelNOHUPOBa-
HUM aBTOPCKUX MpPaB B TAKHUX OpPraHU3alUsAX B cyJe OyAyT NMpU3HAHbI PUAUYECKH HUUYTOXK-
HbIMHU.

B sTo# cBA3M Beaymasa B Poccuu opraHu3anus 0o ynpaBJeHHI0 aBTOPCKMMU NpaBaMu
Ha KOJIJIEKTUBHOM OCHOBe - Poccuiickoe aBTOpCKOe 06LiecTBO peKOMEeHJYeT MO0JIb30BaThbCs
yCIyraMu CEpPBHUCOB, CllelMaM3UPYIOLIMXCA Ha OHJIAWH-perucTpayyuu aBTopckoro npasa: AO
«HauuoHanbHBIA peecTp MHTe/JIeKTyalbHOU co6cTBeHHOCTH» (N'RIS) 1 000 «A#iper» (MH-
TeJUJIEKTYa/IbHbIN peructpatop aBTopckux npas IREG).

HakoHen, jo0ka3aTe/IbCTBOM aBTOPCTBA MOXKET CTaTh JOrOBOP aBTOPCKOI0 3aKa3a Mex-
Zly KIMEHTOM U MacTepoM, C IPUJI0KeHUEeM, B KayeCTBe TEXHUUYECKOI0 3alaHUs, 3CKU3a TaTy-
MUPOBKH.

Kax bl TaTy-MacTep 3aMHTepecOBaH B peKJlaMe CBOMX YCJYT, peasM3ylolleld KOHKY-
peHTHbIe NpeuMYlLecTBa Ha PbIHKE TAaTy-NPOU3BeJAeHUN. BO3MOXXHOCTb HAKOIJIEHUS JIMYHOTO
aBTOPCKOro NopT¢dOJNO0 U ero NpoABUKEHHE B PEKJIaMHOM NpPOAYyKTe (00bsB/IeHUX, QJiaiie-
pax, KaTajorax, Noctepax | T.I.), B TOM YMCJIe B COLIMAJIbHBIX CETSAX 06ecrneynuBaeTcsl JTUYHbIM
HEUMYILeCTBEHHBIM aBTOPCKUM INpPaBOM Ha 06HapoJoBaHWe Npou3BeeHUs. CorsacHo CT.
1268I'K P®, aBTOpYy TaTy-NpOM3BeAeHHUS NPUHAAJIEKUT MPABO OCYIECTBUTb AEUCTBHUE WJIU
JlaTb corjlacMe Ha OCYLeCTBJIEHHWe JeHCTBUSA, KOTOpoe BIEpBble JejlaeT NpOoUu3BeJleHue [10-
CTYIIHBIM JIJI1 BCEOOILero cBeleHus MyTeM ero onyoJMKOBaHUs, MyO6JUYHOT0 T0Ka3a, cooo1ie-
HUSA B 3QUP WM 110 KabeJsto 160 JII0O6bIM APyruM crocoboM. [Ipy aToM noj, ony61MKOBaHMEM
noApa3yMeBaeTCsl BbINYCK B 0OpalljeHue OpUTMHasia UM 3K3eMIJIIpOB IPOU3Be/leHus, pe -
CTaBJIAIOLMX COO0M KOMUIO IPOM3BEe/IeHUS B D60 MaTepUaibHON GopMe, B KOJIMYECTBE, J10-
CTaTOYHOM /JJI1 yZ0BJIETBOPEHUSI pPa3yMHbIX NOTPeOHOCTeN MyOGJMKU HUCXOJsl M3 XapaKTepa
npousBeJieHus. ABTOp, epelaBIIMK ApPyroMy JIMIY M0 JOTOBOPY NMPOU3BeJleHUe AJs1 UCIOJb-
30BaHUA, CYUTAETCS COrJIACMBLIMMCS HAa 0OHApOJA0BaHUe 3TOr0 IPOU3BE/lEeHUS.

B csiyyae TaTy-npov3BeeHU Mbl UMEEM /[leJ10 C IByMs BUJIaMU 00'beKTOB aBTOPCKOr0
npaBa — 3CKM30M TaTyMPOBKU M OPUTHMHAJIOM TaTYUPOBKU. B mepBOM ciyyae mMacTep BIpaBe
caM pacnopsiiuThCs CBOMM IIpaBOM Ha 06Hapo/joBaHue. Bo BTopoM, 06HapoJ0BaHuKe, TaK WU
MHaye, CBSI3aHO C MOJIHBIM WJIM YaCTUYHbIM U306pakeHUeM KJIMeHTa. 3eCb He06X0AUMO Y4 u-
ThiBaThb JelcTBuUe cT. 152.1. TK P® «OxpaHa u3o6pakeHUs1 rpaxkJjaHMHa», COrJIaCHO KOTOPOH
oOGHapoi0BaHHUe U Jla/ibHelIlee CI0Jb30BaHUEe U306paXKeHUsI IpakJlaHuHa (B ToM yucie ¢o-
Torpaduu, B KOTOPOH OH M300pakeH) JOMYCKAKTCH TOJbKO C COTJIaCUsl 3TOr0 IpaxJaHHUHA.
Ecnu u3obpaxkeHue rpak/aHWHa, OJyYeHHOe WJIM HUCI0Jib3yeMoe 6e3 ero corjacus, pacnpo-
CTpaHeHo B ceTH "UHTepHET", rpak/laHUH BIIpaBe TpebOBaTh y/jaJieHUs 3TOT0 U3006paKeHHs, a
TaK)Xe NpeceyeHUs1 WM 3alpelieHus AajbHellero ero pacnpocrpaieHusa.llosTomy Bo3mox-
HOCTb HUCNOJIb30BaHUS MAacTEPOM KONMU OPUTHHAJIA B L|eJIX peKJaMbl TaTy-yCJIyT He0O6X0U-
MO ClelHaJbHO OroBapuBaTh C KJIWEHTOM, a JJaHHOe 0OCTOATE/IbCTBO CaeyeT NPU3HATh OJ-
HUM U3 CylLIeCTBEHHBIX YCJIOBUH JJ0TOBOPAa aBTOPCKOI'0 3aKa3a Ha TaTy-NpOU3Be/leHHe.

Bo Bcex ciy4asix pekJiaMbl TaTy-yC/lyTrd, ee peKOMeHAyeTcsl CONPOBOXKAATb HHPOpMa-
IMell 0 HaJIMYMK aBTOPCKUX NpaB Ha NpejJiaraeMble MPOU3BeJ€HUS UCKYCCTBA TaTyHPOBKH,
HalpuMep C NOMoLbI0 npegycMoTpeHHoro cT. 1271 'K P® 3Haka oxpaHbl aBTOPCKUX NpaB —
«KONMpanTa», WA COOTBETCTBYMOIEro Tekcta. OHAKO HaZlo UMeTb BBU/Y, UTO HaJIM4YMe 3Ha-
KaWJid TeKCTa OXpaHbl UMEET UCKJIIYUTENbHO UHPOPMALMOHHbIN XapaKTep, U He NIPUHUMAET-
Csl CyZl0M B KaueCTBe JI0Ka3aTeJbCTBA aBTOPCTBA IPOX3BeIeHHUS.

JpyruM BaKHbIM JIMYHBIM HEUMYIECTBEHHBIM NPAaBOM aBTOpPA BBLICTyNaeT IpaBO Ha
HENPUKOCHOBEHHOCTb MPOW3BEe/leHUs — MpPaBO 3alpellaTh UM paspellaTb BHECEHUE B HEro
M3MeHeHUH. B ciyyae TaTy-nmpousBefieHUH, 3TO MpPaBO MeEPENIeTaeTcsl C WCKIAYUTEJbHbIM
IpaBOM Ha NepepabOTKy NMPOU3BeJEeHUs], U UX COBMeCTHAasd aKTyaJlbHOCTb HENOCPeJCTBEHHO
CBsI3aHa C 6bITOBAaHMEM TATYMPOBKH, KOTOpAsi MOXKET «M3HOCUTBCS», IOTPe6OBaTh CBOEro 00-
HOBJIEHUS], I0PAaOOTKH, PEKOHCTPYKIMHU U T.I. Ucxoas u3 cMbicaa m. 1 ct. 1266 . 9 ct. 1270
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'K P® naHHOe 06CTOATENBCTBO TaKXKe JOKHO HAUTH OTPaXKeHHe B I0r0OBOpPe aBTOPCKOIO 3a-
Kasa.

OTAesbHOTO pacCMOTpPeHUs TPeOYIOT 0COOEHHOCTHU MCKJIIOYHUTENbHOr0 MpaBa Ha Mpo-
M3BeJleHUsl MCKyccTBa TaTyupoBKu.Ilo o6uemy mpaBuay ct. 1270 'K P®, aBTOpy Taty-
NpOU3BeJIeHHUs] WM HUHOMY MpPaBoO6JaZiaTesl0 MPUHAJJIEXKUT HUCKIIOYUTEJTbHOE MPaBO HC-
M0JIb30BaTh NPOU3Be/leHHE B 060U GpopMe U JII0ObIM He IPOTHBOPEYAIIUM 3aKOHY CIOCOGOM.
[IpaBoobaziaTeslb MOXKET pPacCHOPSXKAaTbCA MCKJIKYUTEJIbHBIM INPaBOM Ha NPOU3BeJeHME,
He3aBHCUMO OT TOrO, COBEpIUAITCA JIM COOTBETCTBYHOLIME NeHMCTBUA B LesAX U3BJIe4YeHUA
NpUOBLLIN UM 6€e3 TakoH Lesu. B yacTu TaTy-npousBeeHUN, HE06X0AMMO pacCMaTpPUBATh JBa
OCHOBHBIX CJIy4yasl, KacaloLHUXCs, COOTBETCTBEHHO, 3CKW3a TaTYUPOBKU U OpPUTHMHaJ/a TaTyHU-
POBKH.

B ciiy4ae sckr3a TaTyMPOBKU COJEprKaHUE UCKIIOUUTENbHBIX PaB aHAJOTUYHO JIF060-
My NpPOM3BeJIeHHI0 M300pa3uTeNbHOr0 UCKyccTBa. OrpaHMYeHUs] WCKJIIOYUTENbHOrO IpaBa,
€CJIM OHU OCTAlTCA B IOJIHOM 06'beMe Y aBTOpa, MOTYT OBbITh BBeJleHbI JOTOBOPOM aBTOPCKOI'0
3aKasa, OTpakalollMM He3aUMHTEPEeCOBAaHHOCTD KJIWEHTA B BOCIIPOU3BEJeHUU TaTYUPOBKHU APY-
ruMm jgunam. C Apyrou CTOpoHbl, MacTep, epejaBasi BMECTE C OPUTUHAJIOM HCKJIIYUTEbHbIE
NpaBa, MOXKeT OTOBOPUTH C KJIMEHTOM YCJIOBHE 3alpeTa KONMPOBAHUA TaTYUPOBKHU JPyrUMHU
JIMLAMHU.

Y4uThIBasg, YTO OPUTMHAJ TaTy-NIpPOU3BeJleHUs B CBOel 06 beKTUBHOW popMe Ha cre-
MPUIeCKOM MaTepUaJbHOM HOCUTEJIE He MOXKET ObITh OTUYK/JEH OT ero BJaJesblia, clydyau
CBOOOJIHOTO HCIIOJIb30BaHUSA MPOM3BeZEeHUs B JIMYHBIX LieJIIX He OTPaHUYMBAIOTCA OJM3KUM
KpPYTrOM 3HAaKOMBIX 00J1aZjaTesisi TATYUPOBKHU,A JAOMOJTHATCHI BO3MOXKHOCTBIO IeMOHCTPALUU B
MecCTax, 0011eJOCTYHBIX /151 BOCIPUATHUS HEOTPaHUYEHHBIM KOJIMYECTBOM JIIO/IEH.

B 4acTu MCK/JIIOUUTENbHBIX NpaB Ha OpPUrMHAJ TaTy-NPOU3BeJleHUA IpexJe BCero
Heo6X0JUMO MMETb BBU/Y, YTO BMECTe C OTUYYXK/|eHHeM OpUTHMHaJa IPOM3Be/leHHUs, B CBSA3U C
ero cneqUPUKON U CMBIC/IOM, BJajeiel] 0JDKeH aBTOMaTUUYeCKU NpUo6peTaTh UCKIYUTE b-
HOe MpaBoO Ha NMyOGJHUYHbIN MOKa3 NPOU3BEJ€HUS, TO CTh JIIOOYI0 IEMOHCTPALMI0 OPUTHHA/Ia
NpOU3Be/leHUS HEMOCPEACTBEHHO JIMO0 Ha 9KpaHe C MOMOUIbIO IIJIEHKH, AMall03UTHBA, TeJeBU-
3MOHHOTO0 KaZipa UJIM UHbIX TEXHUYECKUX CPEJCTB, B MECTE, OTKPBITOM JiJIi CBOOOAHOT O Moce-
IleHUs], UM B MecCTe, IJle NPUCYTCTBYeT 3HAUYMTeJIbHOEe YHUCJO JIUL, He NMpUHAAJNeXalUuX K
06BbIYHOMY KpYTy CEMbH, HE3aBUCHUMO OT TOr'0, BOCHPUHHMMAETCs NPOU3BEeJeHUE B MECTe ero
JleMOHCTpAlMU WJIU B JJpyroM MecCTe OJHOBPEMEHHO C JeMOHCTpaunued npousBefeHusd. Tu-
MUYHOW TAKOI0 POJia CUTYALMENCAYKUT 0ObIYHOE MOsIBJIEHME BJIaZieiblia TAaTYMPOBKH B 001 e-
CTBEHHBIX MeCTax, U TaKKe 3a/leliCTBOBaHHe OpUTMHaJ/la NIPOU3BeJeHHUs C CorJiacus ero obJa-
JilaTesiss B popMax HernocpeCTBEHHOI0 y4acCTHUsl B MEPOINPUATHUSAX, IOCBAILEHHbIX JaHHOMY BU-
Zly UCKycCTBa — GeCcTUBAJIAX, KOHKYpCax, ClelluaJIu3MpOBaHHbIX I0Ka3ax U T.II.

C fpyroil CTOpoHbI, BO3MOXHO INpOBeJleHHWe BbICTABOK, CO3/aHHe QUIBMOB U HHBIX
ayMOBU3ya/IbHbIX IPOU3BEJIEHUM, U3JaHME KHUT, OCBALEHHBIX UCKYCCTBY TaTyHPOBKH, KO-
TOpble OYAYT COAEPKaThb PENPOAYKLHUN U UHbIE CIOCOObl BOCIPOU3BEIEHUSAABTOPCKUX Ta-
TYUPOBOK. BaTUX Lie/IAX MOTYTCO3/1aBaThbCs U UCHOJIb30BaThCs KOMMUOPUTUHAJIA POU3Beje-
HUS, B TOM 4HCJIe C TOMOLIbI0 GOTOCHEMKH, BH/I€03aMCH, UCNI0/Ib30BaHUS B ayJUOBU3yaJlb-
HOM WUJIM MHOM CJIO’)KHOM NPOU3BEJEHUH, a TaKXKe paclpoCTpaHeHUs NMyTeM ONy6JUKOBaHHUS B
nevyaTHbIX U3JJaHUAX, pa3MelleHUs Ha BbICTaBKax, CO0OIeHHUsl B 3QUp, 0 Kabeslo U peTpaHC-
JIILIMUA,J0OBEJleHUs [0 OOIIEero CBe/leHUs Yyepe3 COLMa/JbHble CETU U MHBIMH COCOO6AaMU pac-
npoctpaHeHus konui.Takue ciydyad HEOOXOJAMMO pacCMaTpPUBATh KaK BUJbI UCIOJIb30BaHUSA
HCKJIIDYMTEJIbHOTO MpPaBa, U OTOBApPMBaTh UX MPH 3aKJIYEHHUH JOTOBOpPA aBTOPCKOrO 3aKasa.
JlJ1s1 aBTOpa NpOoU3BeJieHUsI TAKOTO PO/ia MEPOIPUATHUS MOTYT CAYKUTb 3¢ deKTUBHOU PpopMoit
peKJIaMbl ero YCJyr, U eMy cJeAyeT, JaBas pa3pelleHHe Ha HCIOJb30BaHHE NPOU3BeJEeHUs],
OrOBapUBaTh B JIOr0OBOpPe HEOOXOJUMOCTb YKa3aHUs Ha CBOe aBTOPCTBO.

BaxxHocTh puKcalM¥ aBTOPCKUX MpPaB HAa TaTyMPOBKY yOEeJUTEJNbHO WUJJIIOCTPUPYETCS
CJIeAYIOIIUM cyd4aeM. BUKTOp YUTMUILII, TaTYUPOBILUK, CO34ABLIIMU 3HAMEHUTYIO TaTYUPOBKY
Maiiksia TaticoHa, B 2011 roay nepes BbIXo/10M Ha 3KpaHbl puibMa «MasbuyuIIHUK B Berace 2»
06paTHJICS B CYJ, C UCKOM K KHHOKaMnaHuu WarnerBroso HapylleHUH ero aBTOPCKUX MpaB B
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OTHOLLIEHUH 3HAMEeHUTOU TaTyupoBKHU. [lo croxkeTy duabMa oiMH U3 r1aBHBIX repoes, CTio, fe-
JlaeT cebe TaTyMPOBKY, aHaJIOTUYHYI0 TaTy Maliksia Talcona. [lo yTBepxkaeHu1o BukTopa YuT-
MUJIJIA, TIOCJIe CO3/laHUsA TaTyupoBKU Malikiy TalicoHy, OH 3aperucTpyupoBas IpaBa Ha Hee, U
noka3s ee B ¢usibMe 6e3 ero paspelleHus1 HapyUIuJ ero aBTOpCcKUe npasa. B utore, paktudecku
HCK ObLJI YJOBJIETBOPEH: CTOPOHBI MPUILJIM K MUPOBOMY COTJIALIEHUIO, YUTMUJ/JI MOJIYY MU
KOMIeHcaluo [2].

B apyroi cuTyanuy okasaJHUCh aBTOPbI TAaTYUPOBOK, KOTOPble GbIIM UCIOJb30BaHbI B
3HaMeHUTOU BuZeourpeNBA 2K.B ucke o HapylleHMH aBTOPCKUX MPaB UM ObIJIO OTKa3aHO IO
IpUYKHE TOr0, YTO TaTYMPOBLIUKU NOJANM 3asBKY Ha OXpaHy aBTOPCKOTO IpaBa yxe MocJje
BbIX0/la BUJEOUTPBl. UM JIMIIBb ya/0Ch NOJYYUTh ONpeZie/IeHHYIO JeHEXHYI0 CyMMYy B Kaye-
CTBe KOMIIEHCAlluX NOTepH foxoja [2].

['oBopsi 06 0OCOGEHHOCTSAX AaBTOPCKOro IpaBa Ha TaTy-NMPOU3BeJleHHs, HEOOXO0JHUMO
KPaTKO OCTAaHOBUThLCA ellle Ha JBYX BOINPOCAxX: COABTOPCTBE U CIY»KeOHOM Npou3BeJeHUU. B
cy4yae CO3[jJaHUsl TaTYMPOBKU 10 TOTOBOMY 3CKH3y, IPaBOMEPHO BO3HUKAEeT BONPOC, MOKHO
JIA CYUTATh TaTy-MacTepa aBTOPOM OPUTMHAJA, 4, B CBOIO O4Yepesb, aBTOpPA 3CKHU3a — COABTO-
poM MacTepa, ¥ Hao6opoT. CorsacHo cT. 1258 TK P® coaBTOpaMu npusHawTCs JULA, CO3/1aB-
1Ive Npou3Be/ieHHe COBMECTHBIM TBOPYECKHUM TPYA0M. C APYroi CTOPOHBI, B COOTBETCTBHUE CT.
1228 'K P® He npu3HaloTCsd aBTOpaMHU pe3yJibTaTa UHTE/VIEKTYaJIbHON AeaTeNbHOCTH I'Pa-
JlaHe, He BHeCIIHe JIMYHO TBOPYECKOr0 BKJIaZd B CO3/JlaHUE TAaKOro pe3yJsbTaTa, B TOM UYMCIIe
OKa3aBIlIMe ero aBTOPY TOJbKO TEXHUYECKOe, KOHCYJIbTalMOHHOE, OpraHM3allMOHHOEe WJIH Ma-
TepUaJbHOE COJIeCTBUE WUJIM MOMOLb, JIMOO TOJIBKO CIIOCOOCTBOBAaBLIME OPOPMJIEHUIO NpaB
Ha TaKOW pe3yJIbTaT UJIM ero UCI0Jb30BaHUIO, a TAKXKe FPak/iaHe, OCYIeCTBJISABLINE KOHTPOJIb
3a BBINIOJIHEHMEM COOTBETCTBYIOIIMX paboT. fABAseTCA /1M, B KOHTEKCTe PUBEJIEHHON CTaTbU
pab6oTa MacTepa 10 TOTOBOMY 3CKHU3y YUCTO TeXHUYeCKoi? MbI noJsiaraeM, 4YTo HeT, M60 peub
UJleT O CO3/laHWHU HOBOIO NpPOM3BeJleHHWs Ha OCHOBe HMMemllerocs. B faHHOM ciayyae GyneT
yMeCTHa aHaJIOTHs MeX/y paboToil Xy[0’KHUKA, CO3Jal01lero 3CKU3 CKYJIbNTYPbl U CKYJbITO-
pa, BOIJIOIAIOLLETO 3TOT 3CKM3 B 00'bEMHOM MJIACTUYECKOW POPME, C MCIIOJIb30BAHUEM CIIEL -
duyecKUx CKyJbINTYPHBbIX CPEACTB, OTJUYHBIX OT rpapUUeCKUX CpPeACTB, IPUMEHSEMBIX XY-
JI0>KHUKOM.Peub 3/1echb ciefyeT BeCTU 0 epepaboTKe NpoU3BeJleHUs — NlepeBojie C OJHOT0 Xy-
Jl0KeCTBEHHOTO f13blKa Ha Jpyrou. /lpyroe fieso, 4yTo GopMabHO IOPUAUIECKH MacTepy Heob-
X0JJUMO TMOJIyYUTh COTJIaCHe Ha MCII0JIb30BaHUE 3CKU3a y ero aBTopa (0 ueM Mbl IMCaJu BbI-
e). Bonpoc coaBTOpcTBa MOXeT pellaTbCs [0 B3aUMHOMY COTJIACHIO, UCXO/sl U3 NpPHHIMIA
CBOOO/IBI JOTOBOPA B POCCMUCKOM TPaKAAHCKOM MpaBe. M 3To Toxxe MOXeT ObIThb HOBEJLJIOH
JlOrOBOpa aBTOPCKOTO 3akKa3a. [I[puBe/ieHHble paccy/JeHUsl MO3BOJISAIT YTOYHUTb OJHY BaX-
HYI0 ZileTa/ib B TBOpYECTBe MacTepa TaTy, KOTOPbIM caM CO3/aeT 3CKU3bl TATYUPOBOK U BOIJIO-
IlaeT UX B OpUTHHaJIe: He06X0AMMOCTb PUKCALlMM aBTOPCKOro MpaBa, Kak Ha 3CKU3, TaK U Ha
OpUTHHAJL.

Cinydyad co3faHUsl CIAYKeOHBbIX MPOU3BEJEHUNW MOTYT MMETb MeCTO B paboTe TaTy-
CTYA UM, B KOTOPBIX 3CKM3bl U OPUTHMHAJIbl TATYUPOBOK CO3/JJal0T MacTepa B MOPsJKe UCIOJIHE-
HUS CJIY>KeOHOTO 3a/]laHus, IPeJyCMOTPEHHOT0 TPYA0BbIMU A0TOBOpaMU. JloroBOp aBTOPCKOTO
3aKasa C KJIMeHTaMU 3aKJl4aeT PyKOBOJUTEJb CTYAUU (UM YIIOJTHOMOYEHHOE UM IO HOTa-
pUaJibHO 3aBEpPEeHHOU JI0BEpeHHOCTH Jiulo). [To 061memMy npaBuay ct.1295 'K P® paboToza-
TeJIb PacnopsiKaeTcs UCKIYUTENbHBIMU IIpaBaMU Ha CO3/aBaeMble pabOTHUKAMU B Ipejie-
JlaX YCTaHOBJIEHHBIX TPY/Z0BbIX 0013aHHOCTEN NPOM3BeJleHUs (eC/IM UHOE He NMPefyCMOTPEHO
TPYAOBBIM WJIHU TPaXKAAHCKO-NPAaBOBbIM A0roBOpoM). [IpyM 3TOM JiIMYHbIE HEUMYIECTBEHHbIE
NpaBa OCTAIOTCA y pab0THHKA. 1 IMeHHO pabOTHUKY Ha/IeXKUT GUKCHPOBAThL CBOE aBTOPCKOE
npaBo. 3/1eCb eCTh BaXKHbIN /11 paG0THUKA HBIOAHC: B C/Iy4ae UCIOJIb30BaHUS UCKIOYUTE b-
HOTO IMpaBa Ha NMPOU3BeJEHUE, a 3TO TUNHUYHAA AJS TaTy-CTYAUN CUTyalusi, paboToAaTes b
006513aH BBIIJIAYUBAaTb PAOOTHUKY COOTBETCTBYIOIlee BO3HArpakJjeHue, IOMHUMO 3apabOTHOM
IJIaThl, pa3Mep KOTOPOTO OroBapuBaeTCs B TPyAOBOM joroBope. [[03ToMy pyKoBOAUTESAM
TaTy-CTYJAUM BBITOJHEN He 3aKJ/II04YaTh TPYZOBble JOrOBOPA, a IPUMEHATH Apyrue BUJbl TPY-
JIOBBIX COTJIALIEHUH.
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AHann3 0co6eHHOCTeN aBTOPCKUX NpPaB HAa NPOU3BeJeHUs UCKYCCTBA TaTyUPOBKHU IO-
Ka3blBaeT BaXHOCTb Ha/IMYMUA JOroBOpa aBTOPCKOrO 3aKa3a U ero CylieCTBEHHbIe YCJIOBHA.
ViMeHHO f0roBOpa aBTOPCKOrO 3aKasa, a He JOroBopa NOApAJA Ha BBINOJHEHHe paboT WU
KYIUIM-NPOJQXKU YCIyr¥, U60 peyb UJAET O CO3JaHUM pe3y/bTaTa WHTeJJIEeKTyaJbHOU Jes-
TeJIbHOCTH, NPe/ICTaBJIEHHOT0 B 00beKTUBHOW popMe, TO eCTb NMPOM3BeJIeHUs1 UCKYCCTBa Ta-
TYUPOBKH.

[Io moroBopy aBTOPCKOro 3akasa OfiHA CTOpPOHA - XyAOXHHK (MacTep TaTy-CTYJHH)
00A3yeTcd M0 3aKa3y KJMeHTa (3aKka3uMKa) co3/4aTb 00yC/I0BJEHHOe JO0rOBOPOM IpOU3Be/je-
HUe UCKYCCTBA Ha cnellMPHUIeCKOM MaTepUaJbHOM HOCHUTeJe — TeJle YyesJoBeKa. KiMeHT TaTy-
CTYZMM (3aKa34MK) CTAHOBUTCS COOCTBEHHHKOM MaTepHalbHOI0 HOCUTEJIS IPOU3BeeHH .

[To o61emy npaBuiy cT. 1288 'K PO, B ciiyyae aBTOpCKOro 3akasa 3aKa3uMUKy nepeja-
eTcs B MaTepHa/IbHY0 COOCTBEHHOCTb OPUTMHA/I NPOU3Be/leHUs], TOTa KaK UCKII0YUTEbHOE
NpaBO Ha NPOU3BeJleHHe OCTaeTcsA y aBTopa. /loroBOpoM aBTOPCKOIO 3aKa3a MOXeT ObITb
peJyCMOTPEHO OTUYYXJAEeHHe KJIUEeHTY UCK/IYUTE/NbHOTO IpaBa Ha IpPOU3BeJieHre, KOTopoe
JIOJDKHO OBITh CO3[JaHO aBTOPOM, WJ/IM, B KOHTEKCTe CKa3aHHOIO Bbllle, IIpeJoCTaBJeHHe 3a-
Ka34MKY IIpaBa UCII0JIb30BaHUA 3TOTO IPOU3BeleHUA B YCTAHOBJIEHHBIX JJOTOBOPOM IIpefeax,
C COOJII0IeHMEeM UHTEPECOB aBTOPa.

B ciy4ae, korza f0roBop aBTOPCKOTO 3aKasa IpeJycMaTpUBaeT OTUYYXKJeHHe 3aKa3iu-
Ky MCKJIIOUYUTEJbHOTO IIpaBa Ha NpOM3BeJieHHe, KOTOpoe [0/KHO OBbITh CO3/aHO aBTOPOM, K
TaKOMY JOTOBOPY COOTBETCTBEHHO IPUMEHSAIOTCA NIpaBuJia JJOroBopa 06 OTYYKAEHHUH UCKJII0-
YUTEJIbHOIO [1PaBa, eCJIM U3 CYILLeCTBA J0roBopa He BhITEKaeT UHOe.

Ecsin 1oroBop aBTOPCKOT0 3aKa3a 3aKJIl04YeH C yCJI0BUEM O NpeJj0CTaBJIeHUH 3aKa3uYUKY
IpaBa UCINO0JIb30BaHUA NPOU3BEAEHUS B YCTAHOBJIEHHBIX JOTOBOPOM IIpeJesax, K TaKoOMy [10-
rOBOPY COOTBETCTBEHHO NPUMEHAITCA I0JIOKEHU, IPelyCMOTPEHHbIe IIpaBUJIaMH JIML|eH3U-
OHHBIX JJOTOBOPOB.

JloroBop aBTOPCKOroO 3aKasa fBJIIeTCA BO3Me3JHbIM, €CJIM COIJIallleHHWEM CTOPOH He
npeAycMOTpeHOo MHoe. To ecTb TaTy-MacTep MOXeT UCI0J1b30BaTh JOr0OBOP aBTOPCKOTO 3aKa3a
B KayeCTBe OCHOBAHHUA OIJIaThl CBOEU yCIyTH.

CkasaHHOe BbIllle OTHOCUTCA U K C/IydasM, KOrJa KJIUeHT IPUXOAUT C FTOTOBBIM 3CKU30M
M NPOCUT BOCIPOU3BECTH €Tr0 Ha CBOeM TeJle. 3leCb UMeeT MeCTO Takas popMa HUCII0/1b30Ba-
HUA UCXOJHOTO NPOM3BeJleHNUs (TOTOBOro 3CKMU3a), Kak NepepaboTka. Ha ocHoBe ofHOro npo-
M3BeJleHHs, C03/JjaeTCs HOBOE aBTOPCKOe NIPOM3BO/JHOe IPOU3Be/leHHe, C COXPaHeHHeM 0011ero
3aMbICJIa UCXOJHOTO, ¥, YTO CaMOe BaXKHOe, OTPaXKAIoLLero HHAMBUAYaJbHbIA CTU/Ib MacTepa.
[To o6umemy npaBuay ct. 1270 'K P® MacTep fo/nkeH MOJIy4YUTh COrJlacMe aBTOpa 3CKU3a Ha
ero BOCIpPOU3BeJleHHe WY NepepaboTKy. Eciv Takoro paspelleHus y KJMeHTa HET B Ha/U-
4YuH, B JIOrOBOPe aBTOPCKOTO 3aKa3a He0OXOJMMO OrOBOPHUTb, YTO BCIO OTBETCTBEHHOCTb 3a
MCI0JIb30BaHNE UCK/IIYUTENbHbIX IPaB aBTOPA 3CKU3a KJIMEHT GepeT Ha cebs.

Bo Bcex ciydadx 3akJlO4YeHHUs J0roBOpa aBTOPCKOIO 3aKasa Ha TaTy-NIPOU3BeJleHU,
cnefyeT UCXOAUTH U3 npefycMoTpeHHoH cT. 421 'K PO cBo6oas!r foroBopa.CTOpoHbI CBO60O-
Hbl B 3aKJ/II0OYE€HHUU JOT0BOPA, U MOTYT 3aKJKYUTh JOrOBOP, KaK MPeAyCMOTPEHHBbIH, TaK U He
peJyCMOTPEHHbIM 3aKOHOM WJIM UHBIMU NIPABOBBIMU aKTaMH, B TOM YHUCJ/Ie 3aK/IYUTh 0T 0-
BOpP, B KOTOPOM COJiep>KaTCsl 3JleMeHThl Pas3/IMYHbBIX JOrOBOPOB (CMellaHHbIHA Jorosop). [lpu
3TOM K OTHOIUIEHHUAM CTOPOH 10 CMEIlaHHOMY J0TOBOPY NMPUMEHAITCH B COOTBETCTBYIOLIUX
4acTAX NpaBuJa 0 JOroBopax, 3JIeMeHThbl KOTOPBIX COZlepKaTcsA B CMELIAaHHOM JI0r0BOpe, ec/Iv
VHOe He BbITeKaeT U3 COorJIalleHUs CTOPOH WUJIM CyllecTBa CMellaHHOoro Agorosopa. Camu ycio-
BMS I0TOBOPA ONpeJeATCA 10 YCMOTPEHUIO CTOPOH, 0OJIHAaKO, B cuJy cT.422 'K P®, nomxHbI
ObITH COOJII0/ieHbI YCI0BUS, IPeAyCMOTPEHHble 3aKOHOM /J/151 J0r0BOpA aBTOPCKOTO0 3aKasa (CT.
1288 TK POD).

O61as 0co6eHHOCTb J0roBOpa aBTOPCKOrO 3aKa3a Ha NpOM3BeJleHHe MCKYCcCTBa 3a-
KJII0YaeTCs B TOM, YTO OH, UCXOJd U3 cellMPUKU BCAKOIO TBOPYECTBA, BCEr/la HECET ONpe/e-
JIEHHBIM PUCK TBOPYECKOM HeyJa4yM, HeoNpeJe/IeHHOCTU B JOCTHXKEHUH 0XKHUJaeMOro 3akas-
YUKOM pe3yJsibTaTa. B 4acTH TaTyMpPOBKH 3THU PUCKHU CYLECTBEHHO YCHUJIMBAKOTCA TEXHOJIOTHU-
YeCKMMH TPYJHOCTSIMM BHECEHHUS U3MEHEHUH B 3aKOHYEHHOe IIpOM3BeJleHHe B ciy4ae Ipe-
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TEH3UH CO CTOPOHBI 3aKa3uMKa. B 1jes19x n3bexaHuss BO3MOXKHBIX CIIOPOB C 3aKa34YMKOM, TaTy-
MacTepy ciaeayeT, pykoBoACTBysACh cT. 431 'K P®, ocoboe BHUMaHUe yieITh COJeP>KaHHUIO
JloroBopa, 6yKBaJIbHOMY 3Ha4eHUI0 (GOpMyJIMPYeMbIX yCJIOBHUM JOroBOpPa, COAEpKalUXCAa B
HEM CJIOB M BbIpaKeHUH, OZJHO3HAYHO OTPAXKAKILUX JeHCTBUTENbHYO 0011y BOJIIO CTOPOH C
y4eToM Liesiu JjoroBopa. Onpejessiioliee 3Ha4eHUe UMeeT Npe/liecTBYIOlLIMe JOTOBOPY Mepe-
rOBOpPbl OTHOCUTEJIbHO TEXHUYECKOT0 3aJlaHusl, KOTOpOe JO/HKHO MpPeJCTaBASATh MOAPOGHBIN
3CKU3 OyAyllel TaTYUPOBKH, B KayeCTBe ero HeOT'beMJIEMOU 4acTH, a TaKKe YCJI0BUe JI0r0BO-
pa, mpeAycMaTpUBalllee BO3MOXXHOCTb BHECEHHWS MU3MEHEHWH B PUCYHOK NpHU HeNocpej-
CTBEHHOM BBINIOJIHEHUHM TaTYUPOBKHU Ha TeJsle 3aKa34yMuKa.

[IpodeccroHanbHOE COOBLIECTBO TATY-XY/I0XKHUKOB CEr'0/IHSI BCepbe3 06eCIOKOEHO He-
3aKOHHBIM KOMUPOBaHUEM, IPUCBOEHUEM aBTOPCTBA U THPAKUPOBAHUEM WX NMPOU3BEJEHUU
[1].B cBsi3u ¢ 3TUM HEO6XOUMO OTAEJbHO OCTAHOBUTLCS Ha MpobGseMe maruatas chepe Uc-
KyCCTBa TaTyMPOBKH U UHBIX HApYILIEHUAX UCKJIIOYUTENbHbIX IIPaB IPU UX co3AaHuM. [liaruat
(ot siaT. plagio - noxuuiarw) - BUJ, HapylleHUs NpaB aBTOpPa, KOTOPbIA COCTOUT B HE3AaKOHHOM
NPHUCBOEHUH aBTOPCTBA, TO €CThb 06'bABJIEHUHU cebsI aBTOPOM YYKOr'0 MPOU3BE/I€HHs, BbIMYCKe
Yy>KOro MPOH3BeJleHHs (B MOJHOM 06'beMe UJIM YaCTUYHO) M0J, CBOUM HMEHEM, U3JJaHUHU O/,
CBOUM HMEHEM MPOU3BeeHUS], CO3JAHHOTO B COABTOPCTBE C APYTUMH JULAMH, 6€3 yKa3aHUs
MX UMEHH, UCNI0JIb30BaHUU NIPOU3Be/leHUs 6e3 yKa3aHUs UCTOYHMKA 3auMcTBoBaHuA [3]. [Ipu
3TOM OTMETHM, UTO BCAKOE NMPOU3BeJeHHe NMPU3HAETCS OPUTMHAJbHbIM, UMEIOIIUM TBOpYe-
CKMU XapaKTep, I0Ka He JloKa3aHo obpaTHoe. TOJIbKO B C/lydyae ONPOBEP>KEHUS 3TON Npe3yMII-
[[UH, MOXKHO JleJIaTh BBIBOJI O TOM, YTO UMeeT MeCTO Iiarvar. [l03ToMy TaTyupoBLIMKY, 06HA-
pykuBLIeMy GaKT BOCHPOU3BE/IEHHsSI CBOEr0 MPOU3BEJEHUs, IpeX/e, YeM M0/JaBaTh MPeTeH-
3UI0, CJIe[lyeT NpeJiBapuTeIbHO CAaMOMY pa3o6paThCs, UMeeT JIM MeCTO IJ1aruar. B aToi cBssu
Ba)KHOe 3HayeHUe [JI1 TaTyMpPOBIIUKA UMeeT NpaBUJIbHOE IOHUMaHUe TaKUX fIBJIEHUU XyJ0-
’KeCTBEHHOI'0 MHpa, KaK KONHWpPOBAaHMWe, 3aMMCTBOBaHMWe, NMOJApakaHUe, PeMUHUCLEeHLHd, a
TaKXe MOJIy4YalwllUX Bce GoJiblllee pacnpoCTpaHeHHe alnponpyalnus U U30-ceMIIMHT.Bo Bcex
caydasiX OIEHKM BO3MOXXHOT'O HapylleHHs aBTOPCKUX MpaB CleAyeT HCXOJUTb H3 TO-
ro,YTOAaBTOPCKUM NpPaBOM, corsiacHo 4. 5 cT. 1259 'K P® oxpaHsieTcs 06'beKTUBHasA popMa BbI-
pakeHUs MPOU3BeJIeHUs, UCTIOJTHEHHAs! B UHWBU/AYAJbHOM CTHUJIE aBTOPCKUM XY/ 0XKEeCTBEH-
HbIM f13bIKOM. [IpaBOBasi oxpaHa He paclpOCTpaHsAeTCcs Ha WJeHu NpPOU3BeJeHus], ero TeMy U
CloKeT. B CBSI3U € 3TUM CX0XeCTb CIOX)KETOB U OTZeJIbHbIX YacTel, pe/CcTaBJeHHbIX B Pa3HbIX
TaTyHMPOBKaX, He SIBJISIETCA NPeNnsaTCTBUEM /IJISl MX NapaJljieJIbHON aBTOPCKO-NPAaBOBOW OXpaHbI
NP YCJIOBUH, UTO popMa UX Xy 0’KECTBEHHOTO BbIPAXKEHHUS SIBJISIETCS OPUTHHATBHOM, UTO BbI-
TeKaeT U3 MPUHLMUIA TPe3yMIILHUH aBTOPCTBA. CTaBUTh BOMPOC O MJIaruaTe MOXKHO JIUIb B TOM
cly4ae, eC/IM JJAHHBIM BbIBOJ, He sIBJISIETCS OYEBU/HBIM, a 3HAYUT, TpebyeT MpPOBeJeHUs IKC-
nepTU3bl Ha NMpeJMeT TOX/EeCTBa CIIOPHbIX 00beKTOB. Ee pe3ysbTaTbl NOMOTYT YCTaHOBUTH
IPUHA/JIEXXHOCTb JeCTBUTE/NbHOTO aBTOPCTBA NPU BO3HUKHOBEHUU CIIOPa O HEM W 3asiBJie-
HUU MPETEH3UH 0 HE3aKOHHOM MCI0J/Ib30BaHUM NPOU3BeAeHU [4].

Konusi mpousBeZieHUsI He SBJSETCS IJIAardaTOM, €CJU MPU ee CO3JaHHUU COOJII0/EeHbI
omnpe/iesieHHbIe yca0BHUs. [log Konmuel MOHUMAaeTCs BTOPUYHOE MPOU3BeAeHHE KUBOMUCH UJIU
rpadUKH, 1jeJ1bI0 KOTOPOTO SIBJISETCS MaKCUMaJbHO MOJIHOE IOBTOPEHHUE YKe CYLeCTBYIOILEro
06pasua, U KOTOpOoe MOXKeT BOCHIPOU3BOAUTD KaK IPOU3Be/ieHUe LeJIMKOM C ero TEXHOJIOruye-
CKUMHU OCOOEHHOCTSIMM, TaK W TOJIbKO H300pakeHWe WM ¢GparMeHT U300paKeHUs
[5].KonupoBaHue He sABJsIeTCA HapylIeHHUEM, €CIM YKA3bIBAETCs, YTO 3TO UMEHHO KOIUS, U C
KaKoro Mpou3Be/leHHsl OHa cJieJlaHa.

[lnaruaT cieayeT OT/IMYATh U OT JPYTroOro Cay4yas UCIOJb30BaHUSI TPOU3BE/IEHHUS - 3a-
MMCTBOBAHUS TEMbI WU CHOXKETA, COCTABJISIIOIUX €r0 co/ep>kaHue,6e3 3aMMCTBOBaHUSA GOPMbI
UX BblpakeHHUs. IMeHHO popMa BbIpaKeHUsl COCTABJSIET UHAUBU/YATbHbIA aBTOPCKUM CTUJIb
TaTyYWPOBKU.3aUMCTBOBaHHUE XYJO0KHHKAMHU HJeH, CI0OKETOB, TE€XHUK, KOMIO3ULMOHHBIX M
[BETOBBIX PeIIeHUH, YHUKAJbHbBIX TBOPUYECKUX HAXOJO0K APYTUX XYA0KHUKOB I0CTAaTOYHO THU-
NUYHOe siBJIeHUe. B U300pa3uTe/lbHOM HUCKYCCTBe CyIeCTBYeT MHOXECTBO NMPUMEPOB, KOrJa
XyZ0’KHUKH, BAOXHOBJISISICh pab0TaMU KJIACCUKOB UJIM CBOMX COBPEMEHHUKOB, Opasid 32 OCHO-
BY,WJIU CIOKET, MUJIM KOMIIO3UIMIO U NlepeJieiblBajli UX Ha CBOM JiaJl, BKJIa/ibIBaJIM BCE CBOE Ma-
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CTepPCTBO U OIIBIT, YTO B UTOre [ABAJIO IPOU3BEJeHUs, OTpaXarliue UX TBOPYECKOe UHAUBU-
JlyaJbHOE BUJIeHHe.

B Mupe McKyccTBa 4acTo BCTpevyaeTcs NMOJpaXkaHue - C1eJjloBaHhe KaKOMYy-J11u60 npuMe-
py uau obpasiuy. CorsacHO NpUHATHIM B Hallled CTpaHe CTaHAapTaM, NOJApa)KaHUe - BTOPUY-
HOe NPOU3BeJleHHe KUBONUCH WJH IpadUKH, LeJbl0 KOTOPOTro ABJSeTCI UMHUTAL U HEKOero
XyZL0’KeCTBEHHOTO TeYeHHS UJIM TBOPYECKOW MaHepbl KOHKPETHOT0 aBTOpa, AJIf CO3JaHUs KO-
TOPOTO UCHOJIb3YIOTCH KUBOIKUCHBIE 3JIEMEHTHI, Xy/0’KeCTBEHHbIe U TeXHOJIOTUYeCKUe Ipue-
Mbl, TUIIMYHbIE JJI1 TBOPYECKON MaHepbl KOHKPETHOI'O aBTOPA UJIM XYJO0XKeCTBEHHOI'0 Teye-
HUA U 00'beIMHEHHbIE B CAMOCTOATEJbHYI0 KoMno3uLuio [5]. [logpakaHue — He eCTb KONIUPO-
BaHue. Eciv konupoBaHUe No/ipasyMeBaeT HauboJiee TOUHOe BOCIIPOM3BeieHHe KOHKPETHOI0
IPOU3Be/leHHs], TO NPU NOAPAKaHUH Ke B aBTOPCKOM CTHJIe BOCCO3/aeTcsl OOLIMM CMbIC/, Ge-
peTcs 3a OCHOBY JIMLIb 00lee, cO3By4YHOe. [JlaBHOe MeCcTO NMpUHAZAJIEXUT 3/leCb CaMOMYy XY-
JI0KHUKY, B35IBLIEMYCA 3a MoApakaHue. bbiBaeT Tak, 4To, He UMes COOCTBEHHBIX UJiel, CBOel
MaHepbl IMCbMa, XyZ0’)KHUK HCIO0JIb3yeT 3a 00pa3lbl y>Ke rOTOBble pab0Thl MIPU3HAHHbIX Ma-
CTEpOB.

He siBasieTca nmiarnaToM peMUHHMCLeHI M (OT J1aT. reminiscentia - HAOMUHAHUE) - Xy-
Jl0KeCTBEHHOe NpPOU3BeJleHUe, HaBOJsllee Ha BOCIOMHUHAHUE O ApPYroM NPOU3BeJleHUH, pe-
3yJIbTaT HEBOJIbHOTO 3aMMCTBOBAaHHSA aBTOPOM YYXXOro o6pas3a, MOTHBA, CTUJIUCTUYECKOIO
npyueMa, UHTOHALlMOHHO-PUTMHYECKOT0 X0/a [6]. B uckyccTBe TaTyHpOBKU MOXKET BCTpeYaTh-
C KaK CO3HaTeJIbHbIM IIpHMeM, paCCYUTAaHHbIA Ha NaMATb U acCOLUATUBHOE BOCIPUATUE 3PHU-
TeJisd. JIpyruMu CJI0BaMHU — 3TO 3JIEMEHT Xy 0’)KeCTBEHHOT 0 NIPOM3Be/leHHs, IMOLIMOHAJIBHO OT-
CBIAIOIMHN K paHee MPOYMTAHHOMY, YCJABILIAHHOMY WJIA BUJEHHOMY IPOM3BEJEHUI0 UCKYC-
cTBa. PeMuHMCLIeHIIMA OTJIMYAETCA OT a/lJIETOPUM WJIM aJUIIO3UM, TeM, 4YTO 3TO Bcerzga oecco-
3HaTeJIbHOe «KBOCIIOMHMHAHUE», OTTOJIOCOK «JIUTEPATYphl B INTepAType», TOTAa KakK ajlJIl03Us —
3TO fABHAf, YeTKasd OTChLIKA K JpyroMy WCTOYHUKY. PeMHUHHCLIEHIIMA 4acTO UCIOJIb3YeTCd B
KMHO, KOT/la BHUMaHUe 3pUTeJIsl OTChlJIaeTCs Ha Kakue-J1b0 nepeKkpecTHble COObITHS, BO3BpAT
B NIPOLIJIOE, UCII0JIb3YIOTCS IPOU3BELEHU UCKYCCTBA BEJIMKUX Xy 0)KHUKOB. B n306pasuTesb-
HOM HCKYCCTB€ K PEMHUHHCLIEHIJUU MO>KHO OTHECTH BBeJleHHE B CIOXKET OIpe/ie/IeHHbIX Y3HaBa-
eMbIX YuTaTeseM apOpUCTUIECKUX 00Pa30B, IEPCOHAXEUN C ONMcaTeJbHON XapaKTepPUCTUKON
3HAaKOMbIX 3PUTEJII0 T'epoeB, COOBITUM NpPOIJIOro. JTO MbICJE€HHAsl OTChLJIKA, CPaBHEHUE C
HEKUM 00pa3lioM, CO3HATeJbHOE WUJIM HEOCO3HAaHHOE CONOCTaBJEeHWe, B3rJis[ Has3aJ WId B
NpoIlJoe, MOTUB Jpyroro npousBeseHus. OHaKo caM 1o ce6e cocod6 peMUHUCLMPOBAHUSA
BCer/ia HOCUT MHTeJJIEKTYaJIbHbIM U TBOPYECKUH XapaKTep, 3TUM OH OTJIMYAEeTCH OT OObIKHO-
BEHHOT'O KOMMMPOBAHMUS, KOMIIWJISLIMU U, TeM OoJiee, TyiardaTta. [lo Tou ke npuiurMHe HEOOXO1U-
MO pa3rpaHUYUBaTh PEMUHUCLIEHIIMIO U LIUTATY.

Ecsii nutaruat ecTb HapylleHHe JIMYHbIX HEMMYILeCTBEHHbIX [IpaB aBTOpa TaTYUPOBKHY,
TO B YaCTH BO3MOXXHbIX HApyILIeHUH UCKJIIYUTENbHBIX IIPaB, B YaCTHOCTHU NIpaB Ha epepaboT-
Ky IpOM3BeJleHus, CJlelyeT pacCMOTpeTh TaKUe, Habuparolye CU1y B YCI0OBUSAX IJ106a1M3aLun
KYJIbTypbl IOCTMO/ZIEpHA SBJIEHUS, KaK alpoNpyanys U U30-CIMIIJIMHT.

Anponpuranusa - IpyUCcBOeHUe, 3aBJaJieHHe; IpucnocobieHre dyero-an6o. B mu3obpasu-
TeJIbHOM UCKYCCTBe - 3TO HallpaBJieHUe, CYyTb KOTOPOr0 CBOAUTCA K TOMY, YTO XyZ0:KHUK KaK
6bl NMOBTOpPSIET MPOM3BeJleHHEe Jpyroro aBTopa (AesnaeT dororpaduio, KONUpPyeT KapTUHY U
T.IL.), «IpUcBauBaeT» ero. «[IpucBoeHue» yalle BCero CONpPoOBOXKJAeTCs 3aMeHOW MaTepuasa
(HanmpuMep, NpHU CO3aHWU OPOH30BOM KONMMHU TIJIMHAHOIO KyBLIMHA) [7]. B cTpanax aHrJo-
amepukaHckoro npaBa (CIIA, Benukobpurtanud, Kanazga u p.) Takoe HanpaBjeHUe B U300pa-
3UTEeJIbHOM MCKYCCTBE JONMYyCTUMO, U, C TOYKHU 3peHHUs aBTOPCKOTO MpaBa, pacCMaTpUBaeTCs
KaK cj1y4ad «Z00pOCOBECTHOIO HCI0JIb30BAHUSI», «BJIOXHOBJISIOLIEH Uen». B poccuiickoM aB-
TOPCKOM IIpaBe OTCYTCTBYET MOHSATHE «A0O6pOCOBECTHOE MCNOIb30BaHUe». Bosee Toro, ['pax-
JlaHCKUH KoJekc Poccuiickoi desepaniiu cofepKUT MCYEPIbIBAOIIMK IepeYeHb C1y4daeB, KO-
rfAa JomnyckaeTcs CBOOOJHOe HCIIOJIb30BaHUWEe MpoM3BeJleHHUA 6e3 corjacusa aBTopa (CT.
cT.1274-1276 TK P®). [loToMy co3aaHue TaKOro pojia NpOU3BeJeHHUHN NyTeM NepeHeceHus Ha
TeJIO KJIMeHTa U3BECTHOr0 NPOU3Be/|eHUS UJIM ero YacTH, HallpuMep, NOMYyJIAPHOro NepcoHa)xa
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My/abTOUIBMA C UHOU aTPUOYTUKOM 6e3 corJiacus npaBoo6JajiaTess UCKIYUTEIbHBIX NIPaB,
clefyeT pacCMaTpUBaTh KaK HapylleHue aBTOPCKUX MPaB.

B nocnesHee BpeMs B M306pa3vTeSbHOM HMCKYCCTBe, B YACTHOCTHU B MCKYCCTBE KHMX-
HOW WJIIOCTPALIMHK, YAaCTO MPAKTUKYETCs TaK Ha3blBaeMbIM M30-CIMILIMHI (aHr. «sample» —
«obpasel»), Korjja aBTop KapTUHbI KOMUPYET B CBOEM NMpPOU3BeJleHUU PparMeHThl YyKUX pa-
6ot [8]. [loHsiTUe HOBOE, OJJHAKO SIBJIEHUE 3TO U3BECTHO JOCTATOYHO JIaBHO M XOPOILO Npo-
C/1eXMBaEeTCA ellle B XKUBONKUCU CTapbIX MacTepoB [9, ¢.108]. Kak n3BecTHO, aBTOPCKUM IPaBOM
OXpaHseTCsl KaK Ipou3BeJileHue B 11eJIOM, TaK U ero 4acTb. Bonpoc o HapylleHUH aBTOPCKUX
npaB 3/leCb MOXXeT ObITh NOCTABJIEH TOJbKO B TOM CJiydae, €CJIM HUCI0Jib3yeMasl 4acTb MOXET
paccMaTpUBaTbCs B KayeCcTBe CaMOCTOSTEJbHOrO, Y3HaBaeMoro npousBeieHUs.Co6CTBEHHO
COMILJIMHT — 3TO M3BeCTHasi MapKeTHHIOBasi METO/IMKA, KOTOpasi HalpaBJieHa Ha MPOJBUXKe-
HUe ToBapa NMyTéM 6GeclJIaATHOM pas/iaud peKJIaMHbIX 00pa3l0B MOTEHIUAJbHBIM MOKyNaTe-
JaM [10]. OH Bce 6oJiee 4aCTO UCHOJIB3YETCH TATY-CTyAUAMU JJis IPOJBUKEHUS CBOUX YCJYT,
KOr/ia B 06L1eCTBEHHbIX MeCTax NpeJJjaraeTcs HaHeceHue HebGOobILINX, JIETKO CMbIBaeMbIX 06-
pa3LoB TaTyUPOBOK, HUMEIOLIMX L[eJIbl0 IEPBUYHOE MpeJiCTaBJeHre 06 ycayTe 1e/eBod ayau-
TopuH. [Ipu opraHuUsaIMi TaKoro poJia PeKJIaMHbIX aKIIUH J0KHbI COOJII0aThCs ITpaBa aBTo-
POB IpejijiaraeMbiXx 06pas3IoB.

[TogBOASI UTOT IPUBEJEHHBIM Bblllle PACCYKJEHUAM, OTMETHUM, YTO B YCJAOBUAX Pa3BU-
TUS TaTy-UHAYCTPUU Bce 6oJiee aKTyaJbHbIM CTAHOBUTCS BONPOC OXpPaHbl M 3alUThI aBTOP-
CKUX NpaB Ha NMPOU3BeJeHUs1 UCKYCCTBA TaTYUPOBKHU. Mcxoas M3 0COGEHHOCTEN CO3JjaHUA U
OBITOBAHUS TAKOrO poJia NPOM3BEJEHHWU Ba)KHYIO0 pOJib UTpaeT BHeJpeHHe B pabOTy TaTy-
CTYAWU NMPAKTUKU 3aKJIIOUYEHUS COOTBETCTBYIOLIMX JJOTOBOPOB aBTOPCKOTO 3aKa3a. [IpaBUIbHO
COCTaBJIEHHbIE JIOr0OBOpPA aBTOPCKOr0 3aKa3a MO3BOJISIOT 06eCeYuThb JO/HKHbIM YPOBEHb Mpa-
BOBOM OXpaHbl aBTOPCKOTO MPaBa, C OHOM CTOPOHBI, U, C PYTOHA CTOPOHBI, 06€CeYruTh KOH-
KypeHTHbIe IpeuMYyIlecTBa TaTy-CTYAUN U OT/eJIbHbIX MacTEPOB-Xy/0)KHUKOB Ha pbIHKaXx Ta-

TY-YCIYT.
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COPYRIGHT IN TATTOO ART

Abstract
The features of legal protection of copyright for works of tattoo art are revealed. Based on the pe-
culiarities of the creation and existence of such works, the role and specificity of the content of the
author's order agreements in the art of tattooing and the practice of tattoo studios are deter-
mined. Correctly drafted copyright contracts make it possible to ensure the proper level of legal
protection of copyright, on the one hand, and, on the other hand, to ensure the competitive ad-
vantages of tattoo studios and individual master artists in the tattoo services markets.
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