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AHHOMayus

B ycaosusix paseumusi pbIHOYHOU 3KOHOMUKU Nhpou3eedeHus HapodHoz2o Xydoce-
cmeeHHO20 meopvecmea (Po1bKa0p) UChbimbl8aom yepo3y ympamsl dymeHmu4Ho20 co-
depycaHust Hocume.iell mpaduyuoHHbIX JYX08HbIX YeHHOCMell U, 8 3moll 853U, mpe6yom co-
8epuleHCMB808AHUS] NPABOBLIX MEXAHU3MO8 UX 3aWjumbl 0m Hedob6poCco8EeCMHO20 UCNO/Ab30-
eaHus. Ha ocHogse aHasu3a ocobeHHocmell Xy00iecmeeHHO-m8opUYecKux (hopM 6bImosaHus
@o1bK10pa 060CHOBLIBAEMCS BO3MONCHOCMb PACNPOCMPAHEHUS HA e20 npou3gedeHusl npa-
808blX UHCMUMY MO8 UHMEANEKMYAAbHOU CO6Cm8eHHOCMU.

Kawuesvle cnosa: goavkaop, HedobpocogecmHoe UCNo/1b308aHUe, NPasos8as 3auju-
ma, UHmeA/1eKkmyaJ/ibHasi C06cMeeHHOCMb, A8MopcKoe Npaso.

HapozHoe neceHHoOe, My3bIKaJibHOE M TaHLleBaJIbHOE UCKYCCTBO CETrOJiHS MOCTOSIH-
HO MPUCYTCTBYET B Halllel MOBCeJHEBHOU U, 0COGEHHO, MPAa3HUYHOU KU3HU. OT KOJIbI-
06e/IbHOM CKa3KW HaJ, KpOBaTbl0 pebeHKa [0 BeceJblX pasryJ/isieB MacCOBBIX NMpPa3JHUKOB
Npou3BeJleHHUs1 ayTEHTUYHOT0 GOJIbKJI0pa CO3/1al0T 0C060e UHTOHALMOHHOE U BU3yaJIbHOE
IMPOCTPAHCTBO, CEMAHTHYECKH OOpallleHHOe K apXeTUIaM KOJIJIEKTUBHOTO 6ecCco3HaTe b-
HOT'0 Y MPHU3BAaHHOE aKTyaJM3UPOBATh YeJOBEUYECKOe B UeJIOBEKE — er0 YHUKAJIbHYIO CIIO-
COGHOCTb K COBMECTHOM >KU3HU U JlesITebHOCTU. CeroZiHs MOXXHO C yBEPEHHOCTbIO TOBO-
pUTb 06 omnpeziesieHHOM «($OJIbKJIOPHOM peHeccaHce». 06paliasich K ayTEHTUYHOMY (OJib-
KJIOpY, OOIIEeCTBO YTBEPXKJAET KUBYIO CYTh HAllMOHAJIbHBIX TPAJUILIUNA, BEKOBEUYHbIE V-
XOBHbIEe U HPAaBCTBEHHbIE I[eHHOCTH.

B Poccuiickont Penepanu HapoJjHOe TBOPYECTBO pacCMaTPUBAETCA KaK UHTerpa-
TUBHOE CpEJACTBO U CUCTeMa, OObeAUHAWILAs B €JUHOe lieJloé HPaBCTBEHHO-
MHPOBO33pPEHYECKHH, MMO3HABaTeJbHbIH M TBOPUYECKHWH KOMIIOHEHTBHI HapoJa Ha MyTsX
dbopMUpOBaHUS HALMOHAJNBHO-KYJbTYPHOU HJIEHTUYHOCTHU. BbICTynasi LleHHEWIIUM Hc-
TOYHHUKOM CaMOTI0O3HAHHUS HAPO/[a, MPOYHO CPACTASICH C OBITOM, OHO YCTAHABJIUBAET HOPMBbI
Y MpaBUJIa B XKU3HU JIIOJIeH, BEIpAXKaeT 00IeCTBEHHOe MUPOBO33peHue, GOpMUPYET HPaB-
CTBEHHbIe LleHHOCTH. UMeHHO 4Yepe3 HapoJHOe TBOPYECTBO B YeJIOBEKE YTBEPXKJAITCS
ornpe/ieJieHHble HpAaBCTBEHHbIE UieaJibl: YYBCTBO JIDOBU K Po/iuHe, K 3eMJIe, T/ie pOJIUJICA U
BbIPOC, TOP/IOCTH 3a UCTOPUYECKHE CBEPIIEeHHs] CBOEro Hapo/a, CTpeMJIEHUEe K MUPY U TO-
Tpe6bHOCTh B TPY/le Ha 6J1aro obiectsa [1].

YKa3aHHble colMajbHble QYHKLUHUM (OJbKIOpPA peajusylTCsd NpPU YCJIOBUH €ro
ayTEeHTUYHOCTU. B 11€JI0M ayTEeHTUYHOCTh B MCKYCCTBE — 3TO JIOCTOBEPHOCTb MepejayHy,
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NOJJIMHHOCTb obOpa3ua. OHa mpeanoJiaraeT CylieCTBOBaHME HEOOXOJUMOW BHYTpPEHHEHU
CBA3U MeXJy NpOU3BeJleHHheM HCKYCCTBa M ero aBTOPOM, CBA3b C ITHUYECKHUM U HaLHUO-
HaJbHBIM OKpy>keHueM [2]. HapoiHoe HCKycCTBO ayTeHTHYHO B TOM CJiydae, €CJU OHO
UJleT HeNocpeJCTBEHHO OT HOCUTEJIS ONpe/ieJIeHHONM 3THUYECKOW KYJbTypbl, 00'b€KTHUBU-
pyeT BHYTPEHHIOIO CBSI3b MeX/Jy NpOU3BeJleHueM U ero crnequpuiecKMM HUCTOYHUKOM -
CaMOObITHOM 3THUYECKOW CpeJlol, TOYHO BOCIPOU3BOAUT (POJIbKJIOPHBIE 00pasiibl. ITO
BbIpAXKaeTcCsl, HallpuMep, B UCIOJIHEHUU MY3bIKU HA HAPOJHBIX HHCTPYMEHTAX, UCIIOJb30-
BaHUS TPAJULMOHHBIX METOJO0B CO3JaHUs KPAaCOK U JIPYTUX MaTEpPUaJIOB JJisl POCIUCH B
JIEKOPAaTUBHO-NIPUKJIAIHOM UCKYCCTBE, COXPAaHEHUsS OPUTHMHAJbHOU (QOHETUKU B HAPO/I-
HbIX NecHAX. HapogHoe XynokecTBeHHOe TBOPYECTBO — 3TO MOCT MeX/Jy OpeHHBIM U Cy-
MM, MEX/Jy CyeTOW BpPEMEHU M BEYHBbIMU MCTHHAMH, ONpeJessolUMA Helpexoasllee
ObITHE YeslOBeKa.

B oT/iiMuyne oT Apyrux UCKYcCTB, POJIBKJIOP UCTOPHUUYECKH JIMILEH MepCOHUPULUPO-
BaHHOI'0 HayaJia, U B 30Xy 3aCUJIbSl MacCOBOM KYJIbTYPhbI €r0 CBSI3b C STHUYECKOU Cpesior
CTAaHOBHUTCS BCe 6oJiee YCIOBHOW U YS3BUMOM, a 4aCTO M yTpauuBaeTcs coBceM. He nmes
KOHKPETHOIr'0 aBTOPCTBA, OH JIETKO BIMCbIBAETCA B UJeH MOCTMOJEPHHU3MA, MPOBO3rJia-
IIAaKIUe «CMepTh aBTOpa», paCTBOPEHHE ero JIMYHOCTH B aHOHMMHOM TEKCTe, KOTOPbIX
HYK/JlaeTCs TOJIbKO B NMPaBUJIbHOM NPOYTEHUHU — JUCKypce. YTpauuBass ayTEHTUYHOCTD,
$OJIbKJIOp CTAHOBUTCS 00'bEKTOM XY/10’)KECTBEHHbIX MOAJE/0K, CBI3aHHBIX C pacClIUPEHU-
eM pblHKa MCKyccTBa. VIMeloT MecTO MHOro4MCJeHHble U pa3HO0Opa3Hble nepepaboTKU
npousBeJleHUN (OJIbKI0pa, ero ajanTaldu K COBPeMEHHbIM peasusM OOIlLeCTBEHHOH
KU3HU. TUNHMYHBIM SIBJISIETCS apaH>KMPOBKa U INepeJiodKeHWe TPaJUIMOHHbBIX (OJIbKJIOP-
HbIX TEKCTOB Ha COBPEMEHHbIE MeJIOJAUH, CTUIN3aLUs COBPEMEHHOM OZleX/bl U NIPOU3Be-
JIEHUU eKOPAaTUBHO-NPUKJ/IAJHOTO UCKYCCTBA U T. II.

CreacTBUEM MPOLECCOB MOJIEPHU3ALMU U TJI06a/IU3alMU IBUJIUCh MHOXKECTBEHHbIE
3aMMCTBOBaHUSA 00pa3L0B 3amaZjHOW MacCOBOM KYJbTYpbl, KAK HEKUX IIPOTPECCUBHBIX»
COBPEMEHHBIX OJIeX/[] AJIs1 HAPOJAHOr0 MCKYCCTBA, YpeBaThIX BbIXOJIAIlMBAHUEM L|€HHOCT-
HOTO COJiep>KaHUsl TPAJUILMOHHOMN IYXOBHOUM KyJbTypbl. Bce rpoMue 3asiBJisieT 0 cebe TeH-
JleHus «u306peTeHUs1 $OJIbKIOpa», TaK Ha3blBaeMOro nocTtoJibKjopa 3M0XU MOCTMO-
JlepHa KaK OTpa)KeHUe BTOPOU, ypOaHUCTUYECKOU, IPUPO/Ibl, UCKYCCTBEHHOW CpeJibl 00H-
TaHUs 00IecTBA MacCOBOr0 MOTPeOJIeHUS, C UHOU — UHAUBUAYAJINCTUYECKON MOpablo U
[JeHHOCTHBIMU YCTaHOBKaMHU.

CrenyeT OTMETUTD, UTO YKa3aHHble TpaHCPoOpMaLUU POJIbKIOpA, TOYHEE CKA3aTh,
MyTalUu — 0O'b€KTUBHOE CJIe[iICTBUE Pa3BUTUSA OOIECTBA U €ro KyJbTYpbl B PbIHOYHbIX
COLIMa/IbHO-9KOHOMUYECKUX peanusax. [I[poBecTH 4eTKyl TrpaHb MeXJy TeM, «UTO TaKoe
XOpOILO» U TEM, «YTO TaKoe IMJIOX0» 3/IeChb JOCTATOYHO CJ0XHO. OJlHAKO, Mpob6JieMa eCTh.
TpaguuuroHHas KyJbTypa MHOTUX HapoA0B Poccuu okasbiBaeTCs HA I'paHU 3abBeHUs, Bce
yaiie 3jieMeHThbl GOJIbKIOpA MOJBEPTalTCs UCKAXKeHHUI0, daibcudUKaIIMU, OKApUKATYPHU-
BaHUIO, pacXMIlleHUI0, miaruaty. 3 MHOroHanMoHa/IbHOM POCCUMCKOM KYJIbTYPbl HEYMO-
JIUMO ucye3aeT QOJIbKJIOpP MajbIX HAPO/IOB.

3a BceM 3THUM SIBHO IPOCMAaTPHUBAETCS peasibHasi ONACHOCTb yTPAThl ayTEHTUYHOTO
boJsibKJIOpa KaK HOCUTeJSl KyJbTYPHBIX KOJOB, ONpeJessOIUX 3THUYECKYI0 HJIEHTHUY-
HOCTb HApoJ0B. B KauecTBe xapaKTepHOro NpuMepa MOXKHO IPUBECTU COBPEMEHHbIE aHU-
MallMOHHble QUIBbMBbI Ha CIOKEThI PYCCKUX HAPOJHbBIX CKA30K, B KOTOPbIX pa3MbITa HpPaBo-
y4MTe/IbHas AYXOBHAsl CyTh, a CKa3Ka, B COOTBETCTBUM C KOMMePYECKUM CTpPATErUsIMU 3a-
NaZlHO-eBPONENCKOro MOCTMOIepHU3Ma, MpeBpallleHa B pa3BJiedyeHUe. Tak, B U3BECTHOM
MYJbTUIJIMKALIMOHHBIM CepHaJsie CKa304YHble MEPCOHAXKH PYCCKUX OOraTbipeid BU3yasbHO
npeJicTaB/eHbl B 06pa3ax «KauyKoB-MHUKpouedasoB» ¢ IPUMUTUBHBIM MbILJIEHUEM U MO-
BeJleHUEeM, a CIO’KeTHbIe XO/bl U JIeHCcTBUs — B dopMax KOMeAUU MoJ10KeHU . YesloBek, Ma-
JIO-MaJIbCKU 3HAKOMbBIW C TEOPHUEN OHTOTeHe3a, 6e3 Tpy/ia NOKMMeT, Kakoe BO3/IeCTBUE Ha
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colMa/in3alui0 pebeHKa OKa3bIBalOT TAKOTO poJia MPOM3BeJleHHWs COBPEMEHHOI0 MCKYC-
CTBa JJId eTeH.

[loHsATHO, 4YTO $OJIBKJIOP KaK YHUKaJIbHOE HeMaTepUalbHOE KyJbTYpHOE Hacjaeaue
HapoJ0B MUpa He JI0JDKEeH 3aMbIKaTbCSl B My3eUHbIX pe3epBalUsX, ero npeJjHa3HadyeHue -
CIY>XUTb HapoAy. bosiee Toro, ero BocrpeboBaHHe KaK OAHOTr0 U3 3QPEeKTUBHBIX CPECTB
dbopMHpOBaHUSI HALIMOHAbHO-KYJIbTYPHOU HAEHTUYHOCTH €/1Ba JIX MOXKHO MEepPEOLEHUTD.
CaM ¢osIbKJIOp BBICTYNAeT UCTOYHUKOM BJJOXHOBEHUS U WCXOAHBIM MaTepUaioM B TBOP-
YyeCTBe NUcaTesel, My3blKaHTOB, JU3aUHEPOB TKaHeHl, CTUJIMCTOB OZeXJbl U T.I. B ycio-
BUSIX, KOT/la IPOU3BeIeHUS] HAPOJAHOI'0 UCKYCCTBA U UX Pa3HO0Opa3Hble NepepaboTKU Bce
yalle CTAaHOBATCS NMpPeAMEeTOM IPaKJAHCKOTO 000pOTa, KpallHe HeoOXOAHMBbl HaJeXXHble
Mepbl COXpaHEHUs U pacnpoCTpaHeHUs ayTEeHTUYHOro (QoJIbK/I0pa, MOUCK U BKJIOYEHUE
IPaBOBbIX MEXAaHU3MOB €ro 3allMThl OT HeJ0OPOCOBECTHOTO UCIOJIb30BaHUA U obecneye-
HUS 3THOKYJIbTYPHOTO pa3HO0Opa3us.

Heob6xoauMocTh opraHusaluyd NpaBOBOM OXpaHbl IPOU3BeJeHUN QoJIbKI0pa Mps-
MO CJieiyeT U3 KOHCTUTYLIMOHHOM 06513aHHOCTH KaX/J|0ro rpaxkZjaHuHa Poccuiickoit ®eje-
panyu 3a60TUTHCSA O COXPAaHEHUH UCTOPUYECKOTO U KYJbTYPHOrO HacjeAus, MpeaycMoT-
peHHoH cT. 44 Konctutyuuu Poccuiickoit @efepanuu. JlaHHas HopMa MoJiyuyu/ia CBoe pas-
BUTHE B LieJIoM psifie defiepasbHbIX 3aKOHOB [3]. B TOM 4unciie OHAa KOHKpeTHU3UpOBaHa B
paszesie TpeTbeM 3akoHa Poccuiickoit @enepanuu oT 9 okTsa6ps 1992 r. Ne 3612-1 «OcHo-
Bbl 3aKOHO/aTebCcTBa Poccuiickont Penepanuu o Kyabtype» «[lpaBa u cBo60AbI HAPOLOB
M 3THUYECKHX OOIIHOCTEH B 06JIaCTH KYJbTYpPbI», B KOTOPOM YKa3bIBAeTCs, YTO 3THUYE-
ckue o61mHOCTU B Poccuiickort Pefepaliuy MMEIOT IPaBO Ha COXpaHEHUE U pa3BUTHE CBO-
el KyJIbTYypPHO-HAIJMOHAJIbHOW CaMOOBITHOCTH.

Byayuun opraHM4YyHOM YacTbl0 HALMOHAJbHOTO HEMATEPUAJbHOTO KYJIbTYPHOTO
Hacsaeaus, GoabKIOP ABASAETCA 060'bEKTOM MOBBILIEHHOTO BHUMAHHUS CO CTOPOHbI MUPOBO-
ro coob6uectBa. [lapmxkckas KonBenyuss IOHECKO 2003 roga ompepesisieT 1ejibld KOM-
IJIEKC Mep MO COXPAaHEHUI0, PAa3BUTHIO M PACIPOCTPAHEHUI0 ayTEHTUYHOrO (OJIBKIIOPA,
BKJIIOYAsl €ro MpaBoOBYI oxpaHy[4]. Peanusanus u3ioKeHHbIX B HEW Wel, IPUHIIUMIIOB U
NOJXO/I0B MOJIy4YWsa BblpaxkeHHe B «KoHIenuuu coxpaHeHUs U pa3BUTUSI HeMaTepHalb-
HOT'0 KYJIbTypHOro Hacaejus HapojoB Poccuiickoit ®epepanuu Ha 2009 — 2015 rozpbn»,
yTBepxkaeHHoU B 2008 r. MuHuctepcTBoM KybTypbl Poccuiickont @enepanuu [5].

BmecTe c TeM JeTasibHbIM aHAIU3 NepeYUC/I€HHbIX HOPMAaTUBHbBIX IPABOBBIX aKTOB
U PYTUX JJOKYMEHTOB, B YaCTH, Kacalolleicsl COXpaHEHUs U pa3BUTHUSl HEMATEPUAIbLHOTO
KyJIbTYPHOT'O HacJie/iUsl, IOKa3blBaeT, YTO OCHOBHbIE YCUJINUS MPABOBOM OXpaHbl COCPenO-
TOYEHbl HAa BOIpOCaxX MpeAynpex/JeHusi 6e3BO3BPAaTHOM yTpaThl NPOU3BEJEHUN ayTeH-
TUYHOTO QOJIbKJIOpPA U obecredyeHusi ero JOCTYMHOCTHU JJis BCEOOIero CBeJleHUsI U HUC-
noJib3oBaHus. KiitoueBas npo6sieMa 3alUThl ayTEHTUYHOTO PoJIbKIOpPA OT UCKAXKEHUUN U
JIpyroro HeJ;06POCOBECTHOTO UCIOJIb30BaHUs], KOTOPOE, KaK Mbl NOKa3aJu BhbIllle, B YCJI0-
BUSIX KOMMepIMaJAu3alMi UCKYCCTBA MoJiy4aeT Bce 6oJiblliee pacnpoCcTpaHEHHUE, CO BCEMU
BBITEKAIIIMMHU U3 3TOr0 COLUAJbHBIMU MOCJIeCTBUSIMHU, OKa3aiaCcb BHe MOJI UX BHUMa-
Hus. Tak, B coorBeTcTBUU ¢ KoHBeHuueir JOHECKO 06 oxpaHe HeMaTepuasbHOTO KYJb-
TYPHOI0 Hac/leJUsi TEPMUH "0oXpaHa" 03HAYaeT NPUHATHE Mep C LieJIblo 06ecreyeHus KU3-
HECNIOCOOHOCTU HeMaTepUaJbHOTO KYJIbTYPHOrO Hac/eAus, BKJKOYasg ero WaeHTUDUKa-
[[UI0, JIOKyMEeHTHUPOBaHHUE, UCCIe[J0BaHUe, COXpaHEeHHe, 3alUTy, NONyisipHU3alHI0, OBbI-
IIeHUe ero poJiv, ero nepejayy, rjaBHbIM 06pa3oM, ¢ MoMolblo GpopMasbHOro U Hedop-
MaJIbHOT'O 00pa30BaHMUs, A TaKKe BO3POXKJEeHUEe PA3/IMYHbIX aCIeKTOB TAaKOro HacJjeaus.
OpHaKo, COOCTBEHHO COJleprKaHHe MOHSATHSA «3alidTa» B KOHBEHIIUM He pacKpbiBaeTcs. B
POCCUHCKOM 3aKOHO/IAaTeJIbCTBE TAKXe OTCYTCTBYIOT TAKOTO POJia HOPMbI MPSAMOro JAeu-
CTBUS.
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Ykas Ilpe3augenTta Pocculickont Penepanuu «OCHOBbI TOCYAApPCTBEHHOU KYJbTYp-
HOM MOJIUTUKU» B KaueCcTBe OJHOW U3 MPHUOPUTETHBIX 33/jad rOCYyJapCTBEHHON KYJbTYyp-
HOM TMOJIMTUKM Ha nOyTaXx <¢GopMupoBaHUs 6a30BOM KaTeropud COLHAJIbHO-
3KOHOMUYECKOTO Pa3BUTHS — HALlMOHAIbHO-KYJbTYPHOU UJEHTUYHOCTH, ONpeJesisieT Co-
3/laHue OOIIEPOCCUNCKON CUCTEMBbI COXpaHEHUS] HeEMaTepUaJbHOr0 KyJbTYpHOIO Hacie-
Jlisl, COXpaHeHHe ITHUYECKHUX KYJbTYPHBIX TPaAULUHI U IOAAEPKKY 6a3MPYIOLEerocs Ha UX
OCHOBe HapOJIHOTO TBOPYECTBA, COXpaHeHHe 3THOKYJbTYpPHOro pasHoobpa3usa. Bmecte c
TeM pelleHHe JAaHHOM 3aJayM, N0 YKa3aHHbIM Bbllle NMPUYMHAM, BBITVIAAUT 3aTPYyAHU-
TeJIbHbIM U IUKTyeT HacTOSATe/JIbHYI0 NOTPEOHOCTb COBEPLIEHCTBOBAHUSA CUCTEMBI NIPABO-
BOM 3al[UThbl NPOU3BEJIEHUHN ayTEHTUYHOT0 $OJIbKIIOpA.

AHa/v3 npaBoOBOTO peryJupoBaHUs 060poTa GOJIbKIOPHBIX MaTepPHUaIOB B YCJIOBU-
SIX pbIHKA IMOKAa3bIBAE€T, YTO JE€HUCTBYIOIIMM 3aKOHOJATEJbCTBOM (OJIBKJIOpP MpeuMylie-
CTBEHHO OTHOCHUTCSI K KaTeropuu OOIIEeCTBEHHOI'0 JOCTOSHUS, T. €. HeMaTepUabHbIM,
6/1araM, KOTOPbIMHU MOET CBOOOJHO N0JIb30BaThCA JII0OOOU 4YJieH 00111eCTBa, KaK fIBJIEHUE
001 eKy/IbTYPHOTO IJIaHA, He YKJIa/bIBAOILerocsi B 06bIYHble paMKH aBTOPCKOTrO NpaBa.
OxpaHa npou3BeJeHU! HapOJAHOI0 TBOPYECTBA MJIU BbIpaXKeHUU (OJIbKI0pPA POCCUUCKUM
3aKOHO/]aTe/JIbCTBOM 00 MHTeJ/JIEKTyaJlbHOM IIpaBe He NpeAycMoTpeHa. ['paxkaaHCKU# Ko-
nekc Poccuiickont @epepaunu (cT.1259 'K P®) oTHec npousBeseHUsA HAPOAHOIO TBOpYe-
ctBa (dosibkiIOp), K 00'bEKTAM, HA KOTOpPble HEe PacIpOCTPaHSETCS AeUCTBUE aBTOPCKUX
NpaB, KaK He UMEIIIUM KOHKPETHbIX aBTOPOB.

Takasg mo3uus 3aKOHOJATeJssl NMPeJACTaBJAseTCs OUKUO0YHON, MO0 OTCYTCTBUE Y
pOM3BeJIeHU KOHKPETHOTO aBTOpPa B GOJIbIIMHCTBE CJIy4YaeB HE COOTBETCTBYET JAeHUCTBU-
TEJIbHOCTU. Y TBEPKJEHHUsI 0 HEU3BECTHOCTH aBTOpa NPOU3BE/I€HUS UM CYLIeCTBOBAaHUE Y
Hero MHOeCTBa aBTOPOB TaKXe HeJib351 UCN0JIb30BaTh B KaueCTBe YHUBEPCAJbHOTO KpH-
Tepus, IOCKOJIbKY U TO U JJpyroe He JieJlaeT ero HeoxpaHsieMbIM. MHOTMe LIMPOKO U3BECT-
Hble B Poccuu npousBefieHHs OIIMOOYHO CUUTAKOTCS HEOXpaHseMbIMHU H3-3a HeJOCTaTKa
uMerouiecss MHGOpMaL My WU B CUJY IPUBBIYKHU K UX CBOOOJHOMY MCII0JIb30BAaHUIO[6].

BMecTe c TeM, U Ha 3TO 06CTOATENBLCTBO 0OpAlllal0T BHUMaHUe MHOTHe HCCJIe/l0Ba-
TeJIY, HECMOTpPs HAa TO, YTO COOBCTBEHHO Npou3BeZieHUsT POJIbKIOpA OXpaHe aBTOPCKUM
IIpaBOM He MO/IJIeXKaT, OHU 06JIaZlal0T CelMPUKON U OCHOBHBIMH CBOMCTBAaMU O0GHEKTOB
aBTOPCKOTO MpaBa: CO3JAl0TCS B pe3yJibTaTe TBOPUYECKOTO TPY/ia U MOJIBEPTalOTCS TEM Ke
HeI06pOCOBECTHBIM JIeUCTBUAM (MJIarkaT, UCKaXKEHUeE, U T.I1.). Bylyuu UCK/II0YEeHHbIMHU U3
nepeyHsi 06'bEKTOB aBTOPCKUX MPaB, OHU He MEPECTAIOT ObITh PE3yJIbTATOM UHTEJJIEKTY-
aJIbHOM J1esITeJIbHOCTU B cdepe UcKyccTBa [7] .

[IpoBesieHHOE MCCIe0BaHUE MTOKA3bIBAET, YTO BK/IYEHUE ayTEHTUYHOTO POJIbK-
Jiopa B YMCJIO OXpaHsieMbIX 06'b€KTOB UHTEJIJIEKTyaJbHOW COOGCTBEHHOCTH BO3MOXKHO Ha
OCHOBe aHaJii3a cneyuPUKU TaKOro poJia NpousBeZleHUH Ha MyTAX UX aBTOpU3aL UM, UH-
JUBUAYATU3AIUMUA U perucTpauuu. Hu y Koro He BbI3bIBaeT COMHEHUS TOT PaKT, YTO MPO-
M3BeJleHUs] ayTEHTUYHOTO $OJIbKJIOpPA 00'bEKTUBHO SIBJSIIOTCS Pe3yJIbTaTOM UHTEJJIEKTY-
aJIbHOU JIesITEeJIbHOCTH, TOUHEe, HAPOJAHOI'0 TBOPYECTBA MO Xy 0KECTBEHHO-06pa3HOMY
OCBOEHUIO OKpPYKaloIled JIeHCTBUTENbHOCTH KaK TPAJUIMOHHOMN cpeJibl OOUTaHUs, U Ta-
KUM 06pa30M JI0JIKHbI ObITh OTHECEHBI K KATErOPUM «IIPOU3BeJIeHHe» B YaCTH 3aKOHO/a-
TeJIbCTBAa 00 MHTeJ/JIeKTyaJbHOM IpaBe. OHU coJiep:KaT BbIpaKEHHOE TBOPYECKOE HavaJlo,
MMEIOT ONpe/ieJIEeHHYI0 Xy/10°KECTBEHHY0 GOpPMY, HEKHU KaHOH, KaK, HallpuMep, YacTyLIKa.

HensBecTHOCTb KOHKPETHOTO aBTOpa (aBTOPOB) HE 03HAYAET, YTO OH (OHU) OTCYT-
CTBYIOT IO TOM MPOCTOU NMPUYKHE, YTO pa3 eCTb IPOM3Be/leHHE, KaK 00'beKTHUBALUSA AYXOB-
HOM KYJIbTYpbl, 3HAYUT, €CTb UJIM ObLI U ee HOCUTeJb. [03TOMy GOpMyIMpOBKa, UCIOJIb-
30BaHHas B [paxkaaHckoM kojzekce Poccuiickoit Peepanniv «He UMerIe KOHKPETHOIO
aBTOpa» MpeJCTaBJsIeTCI HEKOPPeKTHOH. [IpaBuyibHee O6bLIO Obl Ha3bIBaTh (OJIBKJIOP
pOU3BeJIEeHUSIMHU HApOJHOTO TBOPYECTBA, aBTOP KOTOPBLIX He yCTAHOBJIeH. B Tako#l pe-
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JAKL WY, NPOU3BeJleHUs1 ayTeHTUYHOro (GoJIbKJopa MOXXHO OTHECTH K crnelnupuyecKuM
00beKTaM CMEXHBIX NpaB MybJMKaTOpa, UCKJIIOYUB U3 YMC/Ia NIPOU3BEeHUH, He ABJIA0-
IIUXCA 00'beKTaMU aBTOPCKHUX IIPaB.

OcobeHHOCTB QOJIBKJIOpA 3aKJII0YAETCAd B TOM, YTO OH 10 CBOEH NPUpPOJie He UMeeT
pa3 1 HaBcerJa yCTaHOBJIEHHOr0, QUKCUPOBAHHOTO COZEpKaHUsl, HOCUT cOOUpaTeIbHbIN
XapaKTep, U NOCTOSHHO TBOPHUTCA. B oT/iMuMe OT OObIYHBIX 0OBEKTOB aBTOPCKHUX IPaB,
cneqrdrKa NpoU3BeleHU ayTeEHTUYHOI0 $POJIbKI0pA 3aKJIH04YaeTcs B TOM, YTO OHU SABJISA-
I0TCS >KMBBIM, NIOCTOSIHHO pa3BUBAKOIUMCA (pEHOMEHOM JyXOBHOM KYJbTyphl, TOUYHEEe -
3THUYECKOW CYOKYJIbTYpbl, KaK HeKasl TBOpYecKasl MHTEeHLUs, KOTopas ObITyeT B 3THUYe-
CKOW lyXOBHOU KyJIbTYpe U 00'beKTUBUPYETCH B MOMEHT €ro ayTEHTUYHOT 0 UCIIOJTHEHHUS.

XapakTepHasd 0COOEHHOCTb ayTEeHTUYHOIro (OJIBKJI0pPA, KaK U APYTUX NpOoU3Bee-
HHUM HapOJHOI'0 UCKYCCTBa, — COBMellleHHe TBOPYeCTBa U UCHoHeHud. [Ipy 3TOM ocoben-
HOCTb MCIIOJIHEHHUS, KaK NPaBUJIO, CBSI3aHA C y4YacTHeM B HeM JII0JeH, BOCIPUHUMAIOLIUX
UCKycCTBO. TakMM 00pa3oM, UCIOJHUTENU 00 beKTUBUPYIOT, OCYILECTB/IAT penpe3eHTa-
LJMI0 NIPOM3BeJleHUs HApOJHOI'0 Xy 0KeCTBEHHOI0 TBOPYECTBA, T. €. «KBTOPUYHOE» IpeJ-
CTaBJIeHHe — BOCIpPOM3BeJleHHe epBO06pa3a, BUJEHHOTO, C/bILIAHHOTO, IPOYyBCTBOBAH-
HOT'0, C BO3MOXXHbIMHU €ro U3MeHEeHUsIMU BCJeJ[CTBUE BJIUSHUSA BpEMEHU U 0COOEHHOCTEN
WHJWBUYaAJbHOTO CTPOS JJUYHOCTH.

[TosToMy KaxJ0e BOCIpOU3BeAeHUe NIPpoU3BeJieHUsl GOJIbKI0pa ayTEHTUYHbIM HO-
CUTeJiIeM 3THUYECKOM KyJbTYpbl YHUKaJbHO IO CBOEH NpUpoOJe, MO0 HeceT B cebe «CO-
TBOpYECKOe» Hayaso, HEIpeMeHHO COJEep>XXUT B TOW WJIM MHOU CTENEeHU BBIPAXKEHHOCTH
HEMOBTOPUMBIM TBOPYECKHMU OTIEYaTOK ero JIMYHOCTH, 06J1aZjaeT onpesie/leHHOW HOBU3-
HOH Y, 110 CYyTH, ABJSAETCA aBTOPCKUM. Y ayTEHTUYHOTO UCIOJHUTES IepMaHeHTHO Npu-
CYyTCTBYeT CBOEOOpa3HOe «CMeXXHOe C HAapOJHbIM» aBTOPCKOe IIPaBo.

B 5TOM CBA3U KaXXAbIM ayTeHTUYHBIU UCIIOJTHUTEJIb MOXKET pacCMaTPUBATHCA U KaK
KUBOW HOCUTEJIb NPOU3BeJleHUs], KOTOPOe HEOTAEeJUMO OT Hero, U Kak crnenuduyeckuit
COaBTOP MpPOU3BeeHUs, KOTOPOe NMeeT UCTOPHUUYECKU HeolpeJieJleHHOe U HellepCOHUDU-
LJUPOBaHHOE MHOXeCTBO aBTOPOB. [Ipy TakoM nozaxoje Kaxkjoe UCIIOJHEHWE UM IIPOU3Be-
JleHUs1 HApOJHOTO TBOPUYECTBA UMEET XapaKTep «aBTOPU3aLMK», U Y HEFO BOSHUKAIOT CIle-
nuduyecKkre COaBTOPCKHUE IMpaBa — JIMYHble HEUMYLECTBEHHble U UCK/IKYUTEJbHbIE. B
JIPyTUX CIy4yasx — NPU yCJIOBUM MyOGJUYHOTO UCIOJHEHUS UM UHOM criocobe 06Hapo/i0-
BaHUA — ayTEHTUYHBIM UCIIOJIHUTE/Ib MOXKEeT pacCMaTpUBaThCA Kak nybJsinkaTtop. [Ipu aTom
ayTeHTUYHbIM HCIOJHUTEJb TaKXKe NMpUoOpeTaeT MpaBO Ha yKa3aHUe CBOEro MMEeHH, Ha
HEIIPUKOCHOBEHHOCTb MCIIOJIHEHUS U COOTBETCTBYIOLHE UCK/IIOUUTEbHbIE TpaBa. TakuM
o0pa3oM, NNpU3HaHKe B MUHTEJJIEKTYaJbHOM IIpaBe BO3MOXHOCTHU «aBTOPU3aLUU» IPOU3-
BeJleHUs ayTeHTUYHOro (PoJIbKJI0opa JesaeT ero 0XpaHOCIOCOOHBbIM B KayecTBe 00'beKTa
aBTOPCKUX IIpaB, CO BCEMU BhITEKAIOLUMH I0PUANYECKUMHU NOCJIeICTBUAMM.

BaxxHoe 3HayeHHe NMpPU TaKOW aBTOpU3aL UM NPOU3BeJleHUS ayTeHTUYHOr0 (OJIbK-
Jiopa uMeeT reorpadpudeckas cpejia apeasa ero 6bITOBaHUSA, KOTOpasi HaK/1a/JblBaeT HEIo-
BTOPUMBIN OTIEYATOK, CBA3AaHHBIA C MECTHBIMHU NPUPOJHBIMU YCJOBUAMH M JIIOACKUMH
pecypcaMy COOTBETCTBYIOLEHM 3THHUYECKOM KyJbTypbl. B 3TOW CBAA3M mpeAcTaBisgeTCA
BIOJIHE OOOCHOBAaHHBIM IOCTAHOBKA BoIlpoca 06 WHAMBUJAYa/IM3alMU MpPOU3BEJEHUS
ayTeHTU4YHOro ¢QoJIbKJIOPA, N0 aHaJOrUU C NPAaBOBbIM HHCTUTYTOM HHTEJJIEKTyaJbHOU
COGCTBEHHOCTH Ha HAUMEHOBaHHUE MeCTa MPOUCX0XKJeHHs TOBapa, Kak 3TO C/ieJIaHO B OT-
HOILIEHUU U3/leJIMH HApOJHBIX IPOMBICJIOB U peMece [8].

BbITOBaHME yCTHBIX, My3blKa/IbHbIX, U300pa3UTeJIbHbIX, MJIICOBBIX GOPM HApPOJHO-
ro TBOpPYeCTBa OOYC/OBJIEHO CllelMPUYeCKUMU KaHOHAaMU - 3THHUYECKUMMHU NpU3HAKaAMUY,
reHeTU4YeCKM CBfI3aHHBIMH CO 3BYKOBBIMM M  HU300pa3uTe/IbHbIMH, OOBEMHO-
IPOCTPAHCTBEHHbIMU JIaHAAPTaMH, T. €. ONpeJeleHHbBIMU XPOHOTONAMU ObITOBaHMUA
NpOU3BeJleHNN HAapOJHOW XyZ0°KECTBEHHOM KyJbTyphbl. [l03TOMy HanMeHOBaHMEM MecCTa
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NPOUCXOXKJEHUs1 NPOU3BEeJeHUs] HAapOJHOIO0 TBOPYECTBA MOXET CJYKUTb 0OO3HauYeHHe
reorpaduyeckoro 06’beKTa, KOTOPbIA XapaKTePHbIMHU [IJIs1 HEI'O NPUPOJHBIMU U JIOJJCKUMHU
dakTopaMu omnpejesisieT 0cobble CBOMCTBA NPOU3BEJleHUs] HApOJHOI'0 TBOpYeCTBa. JTO
M03BOJIsIeT UJeHTUPULIUPOBATh NPOU3BeJieHHE, KaK IPOUCXO/sllee C TEPPUTOPUU JAHHO-
ro reorpaguyeckoro o6bekta. Tak, Ipou3BeJieHUs] HAPOJAHOT0 IeCEHHOT0 U My3bIKaJIbHO-
ro UCKYCCTBA, UX UHTOHALlMOHHbIE U POHETHUYECKHE 0COOEHHOCTH TECHO CBSI3aHbI CO 3BY-
KOBBIMM JiaHAmadTaMyd KOHKPETHOM MEeCTHOCTH, O0OYCJIOBJE€HHbIMU €ero reorpaduen,
onpeJieJleHHbIM 00pa30M KU3HH, TPAJAULMOHHBIMU chepaMU 3aHATOCTH, 0ObIYAsIMH, BEPO-
BaHUSAMM U IPYTMMHU 3J71eMeHTaMU HapOJHOU KyJIbTYpHI.

BBesieHre NpaBOBBIX MHCTUTYTOB «aBTOPU3aLUsA» U «MHAUBUAYAIA3ALMUSA» TPOU3-
BeJleHUH ayTeHTUYHOro ¢oJbK/a0opa MO3BOJUT OTHECTH UX K OCOOBIM 06'beKTaMU MHTEJI-
JIEKTyaJIbHOM COGCTBEHHOCTH, Ha CThIKe aBTOPCKUX NIpaB U NpaB Ha HAMMeHOBaHUe MecTa
INPOUCXOXKJEHUsS TOBApa, C COOTBETCTBYIOIMMH JMUHBIMU HEMMYIECTBEHHBIMU U UCKJIIO-
YUTeJbHBbIMU (MMYLeCTBEHHBIMU) IPaBaMHU.

ABTOpH3anMsa NPOU3BeJleHUH ayTeHTUYHOTO (oJIbKJIOpa TaKke JeaeT aKTyaJb-
HbIMM U NpaBa Ny06JIMKaToOpa Ha HUX. B COOTBETCTBUU C POCCUICKUM 3aKOHOJATENbCTBOM,
ny6JIMKaTOPOM NPU3HAETCs IPaXkJaHUH, 00HapOA0BaBLINUM NPOU3Be/IeHHE, KOTOPOE paHee
He OXPaHsAJIOCh aBTOPCKUM MPaBOM, HaX0JUJIOCh B 06OLIeCTBEHHOM JJOCTOSIHUM, B TOM YMC-
Jie Ipou3BeJleHNe, aBTOPCTBO KOTOPOro He onpefeseHo. OTcloa ciaefyeT, 4TO IPOU3Bejie-
HHS HApOJHOTO TBOpYECTBAa NPAaBOMEPHO OTHOCUTH K 06'beKTaM NpaB nyb6ukaTopa. [Ipu
3TOM, 0GHapO/l0BaHHWEM NPHU3HAETCS OCYyILeCTBJeHUe JeHCTBUM WM Jaya CorJacus Ha
OCyLleCTBJIEHUE [1eHCTBUM, KOTOpble BIEpBble JeJIaloT NMpPOU3BeJleHHe JOCTYNHBIM JJIs
BCeoOIero cBeJleHUsl. ITO MOXKeT ObIThb JleHb MyOJUYHOr0 MoKa3a, Ny6JIMYHOI0 UCHOJHe-
HUS, OANHUCAHUSA B IeyaTh U T. I, MOMEHT MOJIMKUCAaHUA JOKYMEHTA O COrJIaCMM Ha ObOHa-
posoBaHue. HeobHapo0BaHHOE U, COOTBETCTBEHHO, PaHee He OXpaHsBIlIeecs NPoU3BeJie-
HUe, [T0JIy4aeT, 6s1arofaps Mmyo6J1MKaTopy, CBOIO JIeraJIM3aLuIo U 3aLUTYy.

CornacHo ct. 1338 'K P®, nybsinkaTopy NpHHa/JiexaT UCKIYUTEbHbIEe (MMYyIllle-
CTBEHHbIe) NpaBa Ha OOHApOJOBaHHOE MM IpPOHM3BeJEHME, IPAaBO HAa yKa3aHUe CBOEro
MMEeHH, a TaKKe Ha HENPUKOCHOBEHHOCTb NpOU3Be/eHUs. BkiroueHue Npor3BeJeHUs
HapoJHOTO TBOpYECTBA B YMCJIO OO'bEKTOB IpaB My6GJHMKaTOpa MO3BOJIsIET IPAaBOMEPHO
3alMIIaTh OT UCKaXKEHUH, a TaKKe IPaBOMEpPHO BBOJIUTD €ro B IpaKAaHCKUIM 060poT. [Ipu
3TOM HCKJ/IIOYUTEJbHOE NMPaBo Ny6JMKaToOpa Ha NpOU3BeJleHHe NMPU3HAeTCs U J1eHCTBYyeT
He3aBHCHMO OT HaJIMYUs U JeHCTBUs aBTOPCKOI'O NMpaBa, Cje/0BaTeJbHO, IPUMEHHUMO K
TaKMM 00'beKTaM, KaK aBTOPU3HMPOBaHHbIE IPOU3BeIEHUSI HAPOJHOI'0 TBOPYECTBA.

HUckarounTenbHOe NpaBo My6/MKaTopa Ha MpOU3Be/leHUe BOSHUKAeT B MOMEHT 00-
Hapo/lI0BaHUs U JIeHCTBYeT B TeyeHUe 25 jieT, Ha4yKMHasa ¢ 1 sHBaps roja, ciefymrollero 3a
rojioM ero o6HaposioBaHus. [Ipy OTUYK/IeHUM OpUTHMHAaJa Npou3BeJieHUs (PYKONUCH) ero
COOCTBEHHUKOM, 06J1a/Jal0IUM HUCKIIOUYUTENbHbIM IPAaBOM My6JIHKATOPa HA OTUYYXK/jaeMoe
NpOU3Be/leHHe, UCKIIOYHUTENbHOE NIPAaBO MePeXoJAUT K NpUobpeTaTesisiM OpUrMHala Mpo-
U3BeJIeHUs, eC/IM JI0OTOBOPOM He IpeAyCMOTpPeHO HHoe. /lajbHelllee pacnpocTpaHeHUe
OPUTMHAJIOB UJIM 3K3EMILISIPOB IPOU3BeIeHUH, IPAaBOMEPHO BBeJIEHHBIX MMyOGJIMKATOPOM B
TPaKJaHCKUH 060pOT MyTeM MpPOJAxXKH WUJIW UHOTO OTUYXKAEHHUs, JJoNycKaeTcs: 6e3 corJja-
cusi nmybJsiMKaTopa M 6e3 BbIIJIAThl €My Bo3HarpajaeHus. OfHako Jiro6ass nepepaboTka
(mepeBoji, apaHXMpPOBKa, 06pab0TKa, IKpaHM3aLUs, MHCLIEeHUPOBKA) A0JKHA COIJIAaCOBBI-
BaTbCA C 06JaZiaTesieM UCKJIKYUTENbHbIX MpaB MyObJMKATOpa, UTO TaKXe cjefyeT pac-
CMaTpUBaTh B KaueCTBe MPaBOBbIX FapaHTHUM 3alUThl NPOU3BEAEHUSI HAPOJAHOTO TBOpUe-
CTBa OT JIIOObIX UCKAXKEHUH.

Knaccuyeckum ny6/JMKaTOpPOM MOXeT ObIThb Ha3BaH y4eHBIM-3THOTpad, KOTOPBIU
OCYLEeCTBJIIET B OTHOLIEHUH HEOOHAPOJOBAHHOTO aBTOPU3UPOBAHHOTO MPOU3BEJEHUS
ayTeHTHUYHOro $oJIbKJI0pa NOUCK, NOATOTOBKY, 06paboTKy M MyOGIMKaLUI0, HECET ONpe/e-
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JIeHHble 3aTpaThl U, COOTBETCTBEHHO, IpeTeH/lyeT Ha UX KoMIeHcanuw. [loaToMy Bonpoc
00 MCK/II0YUTEIbHBIX CMEXHBIX IpaBax TaKOro Ny6JMKaTopa pellleH BIIOJIHE 0O0CHOBAHHO.
C yyeTOM LIMPOKO pa3BepHYTOU pabOThl pa3JIMYHBbIX OpraHU3aLUl N0 BBISBJIEHUIO, PUK-
CalU¥ U COXpaHEHMIO NPOU3BeJEeHUN HapOJHOr0 TBOpPYECTBa Mpe/CTaB/sAeTCs Lesecoo0-
pPa3HbIM pacliMpeHHe CIHUCKa CYO'beKTOB NpaB My0JIMKaTOpPa U BK/IOYEeHWE B HETO IOpUIU-
YeCKHUX JIUL, UO0 YYeHBIH-3THOJIOT MOXKET NPeJCTaBAATh Hay4YHOe yYpeXkKJeHue U CBOI0 pa-
60Ty OCyIeCTBJIAATh B Ka4eCTBe CIYy»KeOHOTr0 3a/JlaHusl.

ABTOpCKHMe U CMeXHble MPaBa, KaK U3BECTHO, He NoJJIeXaT peructpanuu. B cayyae
MHTeJJIEKTYyaJbHbIX [IpaB Ha NpPOU3BeJleHUs ayTeHTUYHOTOo POoJIbKJIOpa NpeAcTaBJIsgeTcs
HeoOXO0JMMbIM BBECTHU HUX PETMCTPALIMI0 YIIOJTHOMOYEHHBIM OpraHoM. B kauecTBe Takoro
opraHa MOTYT BbICTylaTb COOTBETCTBYIOLIHUE YYpeKAeHHUs, OCYLLeCTBJAIINE B HACTOS-
llee BpeMs BeJleHUe peecTpOB HeMaTepHUabHOTO KyJbTYPHOTrO HacJleAus, C IpejoCcTaBJie-
HUEM MM MpaB KOJUIEKTUBHOIO YNpaBJIeHUs JaHHOM KaTeropverd HUHTeJJIEKTyaJbHbIX
npas.

[Ipepnaraemas Jierasum3anusi MHTe/JIEKTYaJbHbIX NIpaB Ha NpPOWU3BeJEHUS ayTeH-
TUYHOT'0 QOJIbKJIOpA Yepe3 UHCTUTYThbl aBTOPU3aLMU, UHAUBUAYAIM3al MU U PErUCTPaLUu
MO3BOJIUT PACIpOCTPAaHUTb HAa HUX JEWCTBUE YaCTU yeTBepToM [paxkAaHCKOro Kojekca
Poccuiickoit ®efiepaniiv B NOJIHOM 06'beMe, YTO 06eCleYuT HaAeKHYI0 IPaBOBYIO 3aLIUTY
OT HeJJ06POCOBECTHOI'0 UCI0JIb30BaHUS.

B nesnax peannsanuy BbICKa3aHHbIX Bbllle MPEAJI0KEHUN 10 COBEPIIEHCTBOBAHUIO
3aKOHO/JAaTeJIbCTBa 00 MHTEJIJIEKTYa/IbHbIX NIPaBax B YaCTH 3alUMThl ayTEHTUYHOI0 QOJIb-
KJ0pa OT HeJL0OPOCOBECTHOTIO HCIOJb30BaHUS HEOOXOJUMO AAaThb OINpejesieHue ayTeH-
TUYHOMY HOCHUTeJI0. B KOHTEKCTe NMpUBEeJEHHBIX BbIIIE PACCYKAEHUM, ayTEHTUYHBIN HO-
CUTeJIb — JIMLO, TOCTOSTHHO NMPOXHUBalolllee B MeCTe NPOUCX0KJEeHHUS U JTOKAJIbHOTO OBITO-
BaHUA NPOU3BeeHUSI HAPOJHOT0 TBOPYECTBA, /11 KOTOPOI'o 3TO NPOU3BeJleHUE SABJISAeTCs
aTpubyTOM ero NOBCeJHEBHOU XKU3HU U 1eATETbHOCTH, HEIPEMEHHbIM 3J1EMEHTOM /YXOB-
HOM KyJIbTYypbl, OpPTaHUYECKU CBSI3aHHBIM CO cpefiod ero o6utaHus. COGCTBEHHO ayTeH-
TUYHOE UCIOJIHEHHE BbICTYNaeT GOpPMON «aBTOpU3aLUU» POJIbKIOPA, a CaM UCIOJHHUTEb
npuobpeTaeT WPUAAYECKUN CTATyC cliequdUYeCcKOro CoaBTOpa NMPOU3BEeJEHMs, a B OT-
JleJIbHBIX C/1y4asx — ero ny6JMKaTopa Kak MOCTOSSHHOIO XXUTeJsl ONpe/ie/IeHHOW MeCTHO-
CTHU.

[logBoAs UTOr CKa3aHHOMY, OTMETHM, UYTO B pElIEHUU aKTyaJIbHbIX CETOJHS MpPO-
6J1eM COXpaHeHHUS U Pa3BUTUS AyTEHTUYHOT0 (OJIbKJIOpa 0COOYI0 poJib UTPAIOT PAaBOBbIE
MHCTUTYThl UHTEJJIEKTyaJIbHOM COOGCTBEHHOCTHU. B HacToslee BpeMs QOJBKIOP UCKIIO-
YyeH W3 4yucJa 00'bEeKTOB aBTOPCKOIrO MpaBa U OTHECEH K KaTeropyuu 0OIeCTBEHHOTO J0-
cTosiHUA. Ero npsiMas npaBoBast 3aljyMTa OT BO3MOXHbIX UCKaXKeHUU OTCyTCcTBYyeT. OZiHaKO
aHa/lM3 0COOEeHHOCTEeM NPOM3BEJEHUH HapOJHOT0 TBOPYECTBA, WX HENOCPeJCTBEHHOU
NPUBSA3KM K KOHKPETHOMY ayTEHTUYHOMY MCHOJIHUTEJII0 U ONpeJieleHHOUN reorpadpuye-
CKOW MeCTHOCTHU ObITOBaHMS B KaueCcTBe 3JieMeHTa TPaJULIMOHHOr0 06pa3a KHW3HH M03BO-
JISIeT c/ieJlaTh BbIBO/J, O BO3MOXKHOCTH aBTOPHU3allMU U UHAUBU/YyaIM3alMd IPOU3BeleHU I
ayTEHTUYHOro QoJIbKJI0pa U UX MPAaBOBOM OXpaHbl MPU MOMOIIYM UHCTUTYTOB aBTOPCKOTO
M CMEXXHOTO IpaB, a TaKKe MyTeM BBeJleHUsI IPAaBOBOr0 UHCTUTYTa HAUMEHOBaHHUS MecTa
NPOUCXOXKJEHHUS MPOU3BEJIEHUSI U PEruCTpalUy YIOJHOMOYEHHbIM opraHoM. [IpuHsiTue
TAaKOro poJia MpaBOBBIX Mep, B COOTBETCTBUHU ¢ 6ykBoH U AyxoM Koneennuu KOHECKO «06
OXpaHe HeMaTepHuaJIbHOr0 KyJbTypHOTo Hacaeaus» ([lapux, 2003), obecneyrBaeT coxpa-
HeHHe YHUKaJbHOTO HeMaTepuaJbHOI0 KYyJbTYPHOrO HacJaeAus — ayTEeHTUYHOrO (POJIbK-
Jiopa B eCTeCTBEHHOM cpejie OBITOBAHMUS, €r0 XXU3HECIIOCOOHOCTD, BKJIIOYasi UIeHTUDUKA-
IM10, JOKyMEHTUPOBaHHUE, UCCe[J0BaHUE, COXPAaHEHUE, 3aLUTY, NMOMYy/AspU3ali1io, MOBbI-
IIeHWe ero poJiy, ero nepejady, rjlaBHbIM 06pa3oM, ¢ OMOILIbI0 popMasbHOTO U Hedop-
MaJIbHOT'0 06pa30BaHus, a TaKXKe BO3pOXKAeHHe Pa3JIMUHbIX aCIEKTOB TAKOT'0 HaCIeIUsl.
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INTELLECTUAL PROPERTY OF MIKULA SELYANINOVICH:
PROBLEMS OF LEGAL PROTECTION AND THE WAYS OF THEIR SOLUTIONS

Abstract

In the conditions of developing a market economy, works of folk art (folklore) are threatened
with the loss of authentic content of traditional spiritual values, and, in this connection, they
require the improvement of legal mechanisms for their protection against unfair use. On the
basis of an analysis of the features of artistic and creative forms of the existence of folklore, the
possibility of extending to its works the legal institutions of intellectual property is substanti-
ated.

Keywords: folklore, unfair use, legal protection, intellectual property, copyright.
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