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Annomauusn

B cmamwve paccmampusaromes ochosHvle yuepmul H068020 I paj)rcOancKo2o u KoMmepuecko2o
KoOekca Apeenmunsi, 6cmynarowe2o 6 cuny ¢ 1 smeaps 2016 e.

Knroueevie cnosa: Hosvuii I pasicoanckuil u Kommepueckuil Kooekc Apeenmunnl, HOBU3HA,
ocobennocmu.

[Tanara nenyraroB yrBepAuia HOBbIN ['paxaaHCKuil 1 KOMMEPYECKHUI KOJEKC ApPreHTHHBI
[1, p. 1], xoTopsiii 3amenmn I'paxxknanckuit komeke 1869 r. ¢ 1 suBaps 2016 r. Nuevo Codigo
Civil y Comercial nacumThiBaeT 2671 craThio, OH pa3aeneH Ha BBOJHBIA TUTYT W 6 KHUT:
1. O6mas gacth (cT. 19 — 400). 2. Cemetinbie otHomeHus (ct. 401 — 723). 3. JIuunble mpasa (CT.
724 — 1181). 4. Bemnbie npasa (ct. 1182 — 2276). 5. Ilepexon npas mocie cMmeptu (ctT. 2276 —
2531). 6. OOume noja0kKEeHUs JINYHOTO U BelHoro mpasa (cT. 2532 — 2671). HoBelil kogeke Ha
1381 craThio Kopoue cBoero npemecTennuka (4051) [2, p. 6].

HoBas xogudukanus nmouuia mo myTy CO3/1aHus €IMHOTO KOJEKca rPaskJaHCKOro U TOPro-
BOT'O IIPaBa; JI0 3TOr0 B ApreHTHHE JEeHCTBOBAJ Ayall3M YacTHOTO IpaBa; Hapsay ¢ I'pakaaH-
CKHMM KOJIeKCOM JniericTBoBall Toproseiii koaekc 1859 r. [3, p. 1].

Obpamiaer Ha cedst BHUMaHuE TO, YTO KHUTA TpeThs «JIMuHBIE TIpaBay, MOCBAILIECHHAS Ipa-
BOBOMY PETYJIMPOBAHUIO 0053aTENbCTB, MIOMEIIEHa Mepe]] BeHbIM paBoM. KoHcTpykuus «JIu-
11a, BEIIH, 00s3aTENbCTBAY, Mpe/yIokeHHas emle ['aem B ero yuebnuke [4, c. 19], sBnsercs jgoru-
4yecku 0oJjiee BBHIBEPEHHOM, YeM KOHCTPYKLHUS HOBOTO ['pa)x1aHCKOro kojekca ApreHTuHsl. B
3TOM IUIaHE OH MJET Bciena 3a kojaekcoM Beneca Capcduina m I'epmanckum ['paxnanckum
VYnoxenueM [5, p. 99], coxpanss crapble TpaJuuuu. Beap B CylTHOCTH 00s13aT€IbCTBEHHOE U 10-
TOBOPHOE IPaBO 0OCIYKHUBAIOT BEIIHOE MIPABO, NEPEXO]] BELIHBIX IPAB OT OJHOTIO JHIA K JPYro-
My. MBI elje He 3HaeM, 4To co0O0M MpeACTaBIsSeT BEUIHOE MPaBO, HO YXKe PEeryIupyeM Nepexon
BElIEeH U3 OJIHUX PYK B JApyrue. ITo MPOTUBOPEUUT 3aKOHAM JIOTUKU. [IpoekT I'paxkiaHcKkoro Ko-
nekca ApreHTussl 1998 r. npuaepkuBaics Takou ke HeylayHOU CTPYKTYpHI [0, p. 1].

CrnenyeT OTMETUTh HamOoJee BaKHbIE H3MEHEHMUS.

1. bpax. B HOBOM Ipa)JIaHCKOM KOJIEKCE IPOBO3IJIALIAETCS PABEHCTBO MYXUYHHBI U XKEH-
IUHBI B Opake. DTO MOJOKEHHE 3aMMCTBOBAHO W3 3akoHa 26618 o OpadyHOM paBHOMpaBuu |7,
p. 1]. IloHATHE KUTH BMECTE» CTOUT B LIEHTpe Opaka, KOTOPBI OCHOBBIBACTCSA HA COTPYAHUYE-
CTBE, HPABCTBEHHOM J10JITe, 0053aTeNIbCTBE OKa3bIBaTh B3aUMHYIO MoMoIs. Cynpyru BEIOUpAIOT
J0OPOBOJIBHO OOIIUIT MM pa3/ieibHbBIM HMYIIIECTBEHHBINH PEXKHUM.

2. Cynpyoiceckuil coro3. OH BKITIOYae€T COBMECTHYIO JKHU3HB JBYX JIHI] OJHOTO TI0JIa U pa3-
JUYHBIX TI0JIOB HA OCHOBE SMOLMOHAJIBHBIX OTHOIIEHWH, COBMECTHOW >KHM3HM, 3aKJIIOUYAOLINX
pa3IMyYHbIE COTJIAICHUS O PErYIMPOBAHUH PA3IUYHBIX ACIIEKTOB UX COBMECTHOM JKU3HH.
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3. Passoo. Ilpouenypbl MPUMEHSIOTCS YIPOIIECHHBIE MO OJHOCTOPOHHEMY BOJICH3BSIBIIC-
HUIO WK 110 000t01HOMY corjacuto. [Ipu aTom He Hamo ykaswiBath npuunHy (CT. 437. — Pa3zBon
OCYILECTBISIETCA B CYyICOHOM MOPSIKE IO 3asBJICHUI0 000X MM OJHOTO U3 cynpyros). Cynpyru
MOT'YT BHOCHTbH NPEIJIOKEHUS O TIOCIEACTBUAX pacTopkeHus Opaka (Crarbs 438. — TpeboBaHus
U TOPSIOK pa3Boa. XOAaTaliCTBO O Pa3BOJIE JOJKHO COMPOBOXKIATHCS MPEATIOKEHUEM Ypery-
JUPOBATh €ro MOCJEJCTBUS; YIYIICHUE MPEITOKEHUI NPEMSITCTBYET PACCMOTPEHHIO 3asIBICHUS
o pa3Boze). «KommeHncamum» o pactop:keHnu Opaka BkioueHsl B Konexke.

4. Penpooykyusa uenosexa. OOHOBIIEHO 3aKOHOJATEIBCTBO O BCIIOMOTATEIbHON PEMpOIyK-
IIMU 4YesoBeKa (MCKYCCTBEHHOIO OCEMEHEHHs, OIUIOJOTBOPEHUs B MPOOUpPKE). YPeryaupoBaHbl
MpOLIeAyPHBIE TPEOOBAHMSI P ONPEICIICHUH POJICTBA B TAKUX CIyJasX.

5. Vevinosnenue. Y cranaBnmBaeTcsi yIpoOILEHHBIN peXUM YCHIHOBIICHUS, IPU 3TOM OTJAET-
csl pennoyTeHne uaTepecam pedenka. Coryacue peOeHKa Ha YCHIHOBJICHUS! YCTaHABIMBAETCS C
10 ner. Brigaua pa3penieHusi Ha yChIHOBJIEHHE ycTaHaBiuBaeTca B 90 mHei. Jlomyckaercst coB-
MECTHOE U OJJHOCTOPOHHEE YCHIHOBJICHHE.

6. Pooumenvckas omeemcmeenHocms. B crapoM konekce Jist 0003HAUYCHUS POAUTEIBCKOM
Biactu ynorpebisics tepmun «Patria potestad (OtmoBckast Bnacts)». «Oten, — nucan Jlyuc A.
[Tonecta Kocta B 1949 r., — oCyIIecTBIsET POJUTENBCKYIO BIACTh JUYHO caM 0e3 Kakoro-iubo
KOHTpOJIsL. JKeHa He MOXKeT MPOTUBUTHCS TOMY, UTO JKeIaeT caeaarh ou» [8, p. 207].

C Tex mop MHOT0€ U3MEHUJIOCh. Tenepsb poauTenbCKas BIaCTh MPUHAIICKUT 000UM POIH-
TeJsIM, HO POAUTENIBCKAs BIACTh MO-TpexkHeMy o0o3HauaeTcs «Patria potestady.

B HOBOM KOJIeKCE BMECTO «OTIIOBCKOW BJIACTH B CEMbE» IMPOBOJUTCA HOBAs KOHIICHIIUS
«Responsabilidad paternal — poauTensckas OTBETCTBEHHOCTBY», T. €. aKIIEHT CJAEJIaH Ha POJIH-
TEIBCKOW OTBETCTBEHHOCTH, a HE MpaBax poautesneii. Poaurenbckas OTBETCTBEHHOCTh ONPeesi-
eTcst cnenyromuM odpazom. Ct. 638. «PomuTenbckas OTBETCTBEHHOCTHY IPEACTABISET COOOM
HaOop 0Osi3aHHOCTEH W TPaB, KOTOPBIC MPUHAIJICKAT POAUTEISIM B OTHOIICHUM JCTCH M UX
MMYILIECTBA U HAIIPABJICHBI HA 3aLUTY JETeH, pa3BUTHE U BCECTOPOHHEE 00ydYeHHEe HECOBEPIIEH-
HOJICTHHX, €CJIM OHU HEe OCBOOOXKACHBI OT POAUTEIILCKOM BiaacT)» [9, p. 1].

YcTanaBnuBaeTcs MpaBO Ha BPEMEHHBIE allUMEHTHI JUIsl IeTel, pOAMBIIUXCS BHE Opaka u
HETPU3HAHHBIX.

7. HoBerit ['paxkaaHnckuil KOJAEKC JAeT yKe MOJHOLIEHHOE ONpeeNieHUue 00513amenbCme; CT.
724 rnacut: «O0s3aTENbCTBO €CTh IIPABOOTHOILIEHHUE, B CUITy KOTOPOTO KPEAUTOP UMEET MPaBo
TpeboBaTh OT JOHKHHMKA MPEIOCTABJICHHS, MPEACTABISIONIEIO 3aKOHHBIM MHTEpEC U B CIydyae
HEUCIIOTHEHUS TOJIYYUTh IyTEeM MPUHYKICHHS YIOBIETBOPEHUE YKa3aHHOTO HHTEpeca». ITO
ero oTiny4aeT B Jyunryto ctopoHy ot 'K 1871 r. Ct. 495 nakoHUYHO TOBOPHT O cyllecTBe 00s3a-
TEIbCTBEHHOTO npaBa: «O0s13aTeNIbCTBA CYTh: JaTh YTO-IM00, ClienaTh YTO-I1100, HE JeNIaTh YTo-
mu6o» [10, p. 18].

Cpenu 10roBOpPOB 0CO00 BBIIETSIET MOTPEOUTENHCKUE JOTOBOPHI; UM mocBsiieH Tutyn 111
(ct. 1092 — 1122). Crates 1093 ero onpexensier Tak: «I[loTpeOuTeNnbCKUil JOrOBOpP €CTh AOTOBOD,
3aKJIFOUYEHHBIN MeXay nmoTpedureneM (KOHEYHBIM MOJIb30BaTeNIeM) U (PU3NYECKUM WM FOPUIU-
YECKHUM JIUIIOM, JIEHCTBYIOIIUM BPEMEHHO WJIM MOCTOSHHO B Ka4eCTBE MyOJIUYHOTO UM YACTHOTO
MIPOU3BOUTEINSI TOBAPOB WIJIM YCIIYT, IEJIbI0 KOTOPOTO SIBIIETCS MPHOOPETEHUE U MOJB30BAHHUE
TOBapaMHU WJIHM OCYIIECTBICHHUE YCIYT MOTPEOUTENIMU(TIOIB30BATENSAMHU) TS IMYHBIX, CEMEHHBIX
WM COLIMATBHBIX HYKI». [loTpeOurenbckuii TOroBop HMCTOIKOBBIBAECTCS B MOJIB3Y MOTPEOUTENS
(ct. 1095).0H Takxe peryaupyeTcst 3aKOHOM 0 3aluTe mpas norpeduteneit [11, p. 15].

B rpaxpanckom npaBe ApreHTUHBI MOSBUJICS HOBBIM BHJI IOTOBOpa — JOTOBOP MOCTABKU
(suministro). Ero onpexnensrot tak: «IloctaBka ecTh JOTOBOP, IO KOTOPOMY MOCTABIIUK 00sI3y-
€TCsl IOCTABJISTh TPY3, BKIIOYasi ycayrH (0e3 OTHOIIEHUH areHTCTBa) MEePUOANYECKH MU TTOCTO-
STHHO, a TIOJy4YaTeNb JOJKEH YIUIATUTh IEHY 3a KKy MapTUI0 TOBAPOB WM TPYIITY MapTUH
ToBapoB» (cT. 1176).

ITo Bceil BepOSATHOCTH, TOTOBOP MOCTABKM 3aMMCTBOBAaH M3 ['paxkmanckoro kojekca PO, B
JIPYTUX MPaBOBBIX CUCTEMaX, HE CBA3AHHBIX C POCCUMCKUM TpakJIaHCKUM MPABOM, Mbl HE BCTpe-

CEBEPO-KABKA3CKHWI FOPUIWYECKH BECTHHK, Ne 1, 2016



39

yaeM. B poccniickoM rpa)1aHCKOM IIpaBe I0rOBOP MOCTABKU-peAIpUHUMATENbCkuil [12, ¢. 203],
a B 'K ApreHTuHbBI — OOBIYHBIM.

OtnenbHbIe 10TOBOPHI M3T0KeEHBI B Tutyine [V. OHu npeacTaBistoT CASAYIOUIYI0 CUCTEMY.
Kaxnas rimasa Tutyna [V perynupyet otaenbusiii jorosopa (30).

8. Bewnoe npaso. Ct. 1882 omnpezaenser BEIHOE MPpaBo CleayronmM odbpazom: «BemHoe
IPaBO €CTh IOPUIMYECKAs BIIACTH, JIETATbHAS CHCTEMa, KOTOpas OCYILECTBIISETCS HEMOCPE/-
CTBEHHO HaJl CBOEHl BElbI0 aBTOHOMHO U KOTOpasi MPUAAET €€ BJIJIeIIbIly TOJIHOMOYHS CIIeI0Ba-
HUS M IPEAIOYTEHUS U Jpyrue MPUBHIETUH, YKa3aHHbIe B 3ToM Kogekcey.

K BemHbIM mpaBaM OTHOCSTCS: a) MPaBO COOCTBEHHOCTH;, 0) COCOOCTBEHHOCTH; B) MPaBO
COBMECTHOH COOCTBEHHOCTH Ha KMJIOW JOM; I') COBMECTHAsl HEABMKUMOCTb; 1) IPaBO COOCTBEH-
HOCTH Ha BpeMms (tiempo compartido); e) gactHoe Kinagouiie; k) cynepduiuii; 3) y3yhpykT; u)
y3yC; K) IpaBO IPOKUBAHUS B UYXKOM JIOME; JI) CEPBUTYTHI; M) UIIOTEKA; H) AHTUKPE3UC; 0) 3aJ10T
(ct. 1887).

Oopamaer Ha cebst BHUMaHUE «tiempo compartido» (angl.-Timeshare). OTo BemHoe mpaBo
COCTOMT B MPEAOCTaBICHUH NpaBa COOCTBEHHOCTH Ha Belllb Ha BpeMsi. OHo Bo3HUKIO B EBporie B
Hayasie 60-X TO/I0B MPOIILIOTO BeKa, a 3aTeM pacnpoctpanuiock B Kanane u CILA [14, p. 3].

Bnraoenue. Beipabotana u 3akperuieHa B Kogekce HoBast koHenus BiaaeHusi. OHO ompe-
nensiercs Tak: «MMeeTcs BiageHue, KOraa JHUIo caMO WM TOCPEICTBOM JPYroro OCYIIECTBIISET
(haKkTUYECKYyIO BJIACTh HaJ BElIbIO, ICUCTBYS Kak O0JiaaTeNlb TUTYJa BEIIHOTO MpaBa, UMeN JIU
oH ero wiu HeT» (cT. 1909). B crapom Konekce yka3piBaioch, YTO Biajelell OCYIIECTBIISCT
BJIACTh «C HAMEPEHHEM MOAYMHUTH BEIllb OCYIIECTBICHUIO MpaBa codcTBeHHOCTHY (cT. 2351). B
HoBoM ['K onpenenenue Biagenus 0oiee aieKBaTHO OTPAXKAET €ro CYLUTHOCTb.

IIpaso cobcmeennocmu. Ham mpencraBisieTcs, YTO KOHCTPYKIUS MpaBa COOCTBEHHOCTU —
Heynaunas. Her enunoro onpenenenus. EcTh aBa onpeneneHuss coOCTBEHHOCTH — MOJIHOE TPaBO
COOCTBEHHOCTH H HETIOJHOE.

Crates 1941 ompenenser nonHoe npaBo codctBeHHOCTH: «[lonmHOE paBo cOOCTBEHHOCTH
€CThb BEIIHOE IPaBO, KOTOPOE IMPEIOCTABISIET BCE MOJHOMOYHS MOTPEOICHHUs, TOIH30BAHUS U
pacrnopspKeHHsT MaTepUaibHO U JIErajdbHO BElIbI0, B MIPEIeiax, YCTAaHOBICHHBIX 3aKoHOMY. [loi-
HOE MPaBO COOCTBEHHOCTH COXPAaHSETCS, IMOKa He JIoKa3zaHo nHoe. HemonHoe npaBo coOCTBEHHO-
cTH OyJIeT TOr/a, KOTJia OHO OOpEeMEHEHO IPYTMMH BelHbIMU MTpaBamu (1942).

B crapom Kopekce naBamace oOiee, equHOE OIpeAesieHUE IMpaBa COOCTBEHHOCTH (CT.
2506). A B ct. 2507 onpenensyioch NOHATH MOJHOTO U HETIOJIHOTO MIPaBa COOCTBEHHOCTH.

B noBoM Kojekce mosiBuiiMCh HOBBIE BUJBI MpaBa COOCTBEHHOCTH: 1) MpaB COBMECTHOMU
cooctBeHHocTH Ha kol gom (Propiedad Horizontal); 2) coBMecTHas HEABHXMMOCTH
(Conjuntos inmobilarios); 3) coOCTBEHHOCTh «Ha BpeMs OTIbIXxa» (tiempo compartido); 4) yacTt-
Hoe Kiagouile (cementario privado).

9. Hacnedosanue. YBennunBaeTcs o0s3aTeNbHAs 101 B HACIECTBE: €CIIM Y Bac €CTh MO-
TOMKHM, OHM MOTYT UMETh JBE TPETH HACJEJCTBA (BMECTO MATOM YacCTH); BOCXOASIIUE MOTYT
MMETh TIOJIOBUHY HacJIeJCTBA (a He 0/1HY TpeTh). Cynpyr COXpaHseT CBOIO 3aKOHHYIO 4acTh — I0-
TOBUHY (CT. 2445).

10. HoBbIM siBISiETCS yAYUIIEHHE MaTePHATLHOTO TIOJIOKEHUST 00s13aTeNIbHBIX HACIETHUKOB
uHBaNUI0B. Hacnenomarens MOXKET paclopsIuThCs CIIOCOOOM, KAKMM OH COUYTET HEOOXOIUMBIM,
B TOM 4YHCJIe MOCPEJICTBOM (uaeiikomucca (1oBepuTesbHas coOCTBEHHOCTD (art. 1666), kpome
00s13aTeNbHON JIOJIN, TPUMEHUTH TPETh 00S3aTENBHON JOMH KaK YITyYIIeHHE TTOJ0KEHUST HACXO-
JSIIUX U BOCXOJSIIMX MHBAJIMIOB. MIHBaMMIOM cuMTaeTcs Jr000i uenoBeK, HMEIOLIU 1MocTo-
STHHO€ W JTOJITOCPOYHO (PU3NYECKOE WM TICHXUYeCKoe (DYHKIIMOHAIEHOE HapyIIeHHe, KOTOPOe B
CBSI3U C €r0 BO3pPacTOM M COLMAIBHOM cpesoil BiedeT 3a coOOi 3HAUUTEIbHBIE PACXOIBI Ul €T0
ceMbH, 00pazoBaTeNbHON WK MpodeccnoHanbHOM HHTerpanuu (cT. 2448).
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ssHBapsa 2016 T., 3HaMEHYyeT mar BIEpell B Pa3BUTUHM TECOPUM TPAKIAHCKOIO MpaBa U 3aKOHO/A-
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Annomauusn

B cmamve npeonosiceno evloensime epynny KOpnopamusHulxX UHGOPMAYUOHHBIX HNPABOOM-
Howenull. [Ipedcmasnenvl 0CHOBHbIE chneyuguueckue NPuUsHaKu OaHHuLIX npasoomuowenuil. Ha
OCHOB€ KOHYEeNnyuu camoCmosmelbHblX U HeCaMOCmMOsmenbHblX NPasoOMHOWEHUN A8MOp Npeo-
Jlazaem OeieHue KOPpHopamueHulxX UHGHOPMAYUOHHBIX NPABOOMHOWEHUL NO CMeneHU Ux 060co6-
JIEHUsL HA CAMOCMOSIMENbHblE U CYUeCMBYIOWUe 8 PAMKAX UHBIX CIPYKMYPHO CILOXCHBIX NPABO-
OMHOUIECHULL.

Knioueewle cnosa: kopnopayus, KOpnopamusHoe npagoomHoueHue, 8uobl NpasoomHouie-
HUtl, UHGhopMmayus, Xo03AUCmMEeHHOe 00uecmao.

B cootBerctBuu ¢ 1. 1 cr. 2 I'paknanckoro koaekca P cpeau oTHoIIEHUH, peryaupye-
MBIX TPaXJAHCKUM 3aKOHOJATEIbCTBOM, MOKHO Ha3BaTh KOpIOpaTUBHbIE OTHOWIEHHs. OHU
ONPEIENAIOTCA 3aKOHOAATENIEM KaK OTHOLIEHUS, CBS3aHHbIE C Y4aCTUEM B KOPIIOPATUBHBIX Opra-
HU3ALUAX WIK ¢ yrnpaBieHueM UMH. OTHEeCEHHE KOPIOPAaTUBHBIX OTHOIIEHUH K 00JIaCTH Tpa-
JAQHCKO-TIPAaBOBBIX SBIAETCSA OIPABIAHHBIM, IIOCKOJIBKY OHH CKJIAIBIBAIOTCA B JEATEIBHOCTU
FOPUINYECKHX JIUL KOPIOPATUBHOIO THIA U OCHOBAHBI HA PAaBEHCTBE, ABTOHOMHUHM BOJIM U UMY-
IIECTBEHHON CaMOCTOSTEIbHOCTH MX Y4acTHUKOB (11. 1 cT. 2 ['paxknanckoro kojaekca P®).

[Ipu 3TOM B NIEATETHHOCTH XO3SMICTBEHHBIX OOIECTB BO3HHKAET OONBINONW KPy Kopriopa-
TUBHBIX OTHOIICHMH, CBSI3aHHBIX C INpenocTaBieHneM uHpopmauuu. Cpeau 3TUX OTHOLIECHHUN
MO>KHO Ha3BaTh OTHOILIEHUS IO IMOJIyYEHUIO YYaCTHUKOM KOPIOpaluu UHPOPMAIUH O JeATelb-
HOCTH TaKOW KOpIOPAaTMBHON OpraHu3aliy; OTHOIIECHUS, CBA3aHHBIC C M3BEIICHUEM XO3dM-
CTBEHHOT'0 OOIIECTBAa €ro Y4aCTHUKOM O HaMEPEHHUH IpoJaTh CBOIO JIOJII0 HJIM YacTh JIOJIH B
YCTaBHOM KallWTaje JaHHOrO OOIIEeCTBa OJHOMY WJIM HECKOJIBKUM YYaCTHHKAaM TaKOIro XO03sii-
CTBEHHOT'0 001I1eCTBa JIMOO0 TPETbeMy JIUILY; OTHOILEHUS 10 YBEJJOMJICHHUIO YYaCTHUKOB KOPIIOpa-

CEBEPO-KABKA3CKWI FOPUIWYECKH BECTHHUK, Ne 1, 2016



