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KOPITIOPATUBHBIE AKTbI U IPABOOTHOIIEHUAA:
IMPUPOJA, IPABOITPUMEHUTEJ/IbHAS ITPAKTUKA

B cmamve ucciedyemes nousimue KOpROPAMUBHOU OPaAHU3AYUL KAK CYOLEKMA SpantcOanCKux npagoom-
HOWeHUll, ABMOp onpeoesiem COOMHOUEeHUEe NOHAMULL «2PANCOAHCKUE NPABOOMHOMWEHULY U «KOPNOPAMUGHbLE
npasoomuoutenusy. Ilpednodicenvt memooonocuyeckue nooxoo0vl K UcCie008anuI0 KOPROPAMUEHbIX HPAGOOMHO-
wenuil. Paccmampueaemcsi npagsosast npupooa KOpnopamuHwix akmos.

The article makes analysis of concept of corporate body as subject of civil law, the author reveals interrelation
of notion “civil legal relations” and “corporate legal relations”.

Methodological approach to a research of corporate legal relations is proposed. The legal rationale of

corporate acts is analyzed.
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OO0mue moJa0KeHus

KoprnioparnBHbIE OTHOIIEHUS W WX MPABOBOE pe-
TYIIMPOBaHUE B TIOCIIEAHEE BPEMs CTald OOBEKTOM
MPUCTAIBHOTO BHHUMAHUS YYEHBIX, 3aKOHOAATEI,
MPaBONPUMEHUTEIbHBIX OpraHoB. IlpuunHON TOMY
SIBJISICTCSI BO3pOCIee YOeKIeHue, 9T0 3P (HEKTUBHOCTD
MIPEeNPUHAMATEIBCKON AEATEIPHOCTH B CTpaHE BO
MHOTOM 3aBHCHT OT XOPOIIIO OTTIA)KEHHBIX BHYTPUXO-
3STICTBEHHBIX TPABOBBIX MEXaHHU3MOB €€ CyOBEKTOB.
[IpoGnemarnka akTyaIH3upOBaIaCh TAKXKe MPUHATHEM
Konmnernmuu pa3BuTHS TPa)XTaHCKOTO 3aKOHOJATENb-
ctBa U mpoekToM D3 «O BHecennn m3MmeHeHnd B 'K
P®» [1], B KOTOpBIX TIpemIaraeTcst BKIIOYNATD B IT. 1 CT.
2 T'K xopnioparuBHbI€ OTHOIIIEHHUSI B KAU€CTBE COCTAB-
HOM 4acTH TpeaMeTa TPaKIaHCKO-TIPAaBOBOTO PETyJIH-
poBaHusX [2, c.12, 15].

B Hay4HBIX, HAyYHO-TIPUKIIATHBIX U MPUKIATHBIX
M3aHMSIX Pa3BEePHYIUCH AMCKYCCHH TIO IITUPOKOMY
Kpyry TakuX IMpoOJIeM KOpPIMOPATHBHOTO TIpaBa, Kak
MOHSATHE KOPIIOPAaTUBHOTO TIpaBa; KpPyr CYOBEKTOB,
MIPU3HABAEMBIX KOPIIOpAIUSAMH; TpaBoOBas MpPHUPOAa
YUpEIUTENbHBIX JTOKYMEHTOB KOPIOPAaTUBHBIX Opra-
HU3alW{; BUABI M TPUPONIa KOPIOPATUBHBIX TIPABO-
OTHOIIICHUH, COOTHOIIEHHE UX C KIACCHYECKUMHU
IPaX/TaHCKO-NIPABOBBIMHA ~ OTHOIICHUSMH, MEXaHU3M
B3aMIMOCBSI3H KOPIIOPAIluH, €€ OpraHOB M YYaCTHUKOB
(akImoHEPOB) U JIp.

B crioxxHOM, B3aMMOCBSI3aHHOM KOMIUIEKCE KOP-
MMOPaTHBHBIX OTHOIICHWH OOHAapy>XUBaeT cebs wu
00513aTeNTbCTBEHHO-TIPABOBAsl  MOJIENb  YYaCTHUKOB.

Brrunenenne e€ mpezmonaraeT OIEHKY CKJIaJIbIBaro-
HIerocss MeXaHu3Ma BOSHHUKHOBEHUS KOPIIOPAIINH, OCY-
IIECTBIICHHUE JEATEIFHOCTH U MPEKpaIieHue eé.

B aTOl CBsA3M BO3HWKAET HEOOXOAUMOCTH IIPEI-
BapUTEIbHONH  OLEHKA  KOHIENTYaJbHBIX  Hayd-
HBIX TOJXOJOB M Mpe/jaraéMbIX pelIeHu JTaHHOU
npoOiemMbl. M TONBKO IOTOM MOXKHO BBIpabOTATh
TEOPETHUKO-METOIOJIOTHYECKYI0 OCHOBY TOHUMAHHS
MIPHUPOABI KOPIIOPATHBHOTO 00s3aTeNbCTBA W IPaBO-
OTHOLIEHUI B 1esIoM. VICXOAHBIM ITyHKTOM aHajau3a
JIOJDKHA OBITH SICHOCTH B TOM, KaKO€ COAEPIKAHWUE MBI
BKJIJIBIBATA B TIOHSITHE «KOPIIOPALIUA» U Kakue CcyOb-
eKTHI IMEIOT ATOT cTaryc. B HayuHOU muTeparype 00-
HapyKMBAeTCs M300MIINE CYXIEHUH Ha 3TOT cueT. BrI-
JienuM Hanbosee XapaKTepHbIe U3 HUX.

[lonsaTHe «KOpIIOpanys), KOPIIOPATUBHBIE OTHOIIIE-
HUS YIOTPEOIAIOTCS B IIMPOKOM, BEChbMa MIMPOKOM U
y3koM cMbIcie. OO0CHOBBIBAS BEChMa IMIUPOKOE 3HAYC-
HUE TOHSTHUSl «KOPIOpaTUBHBIE OTHOIIEeHUs». B.A. be-
JIOB TIOJIATAET, YTO BITOJTHE Oy/IeT MPaBUIILHBIM HA3bIBATh
KOPIIOPAaTUBHBIMU TaKHe OTHOIICHUS MEXIy JIFOIbMH,
KOTOpBIE 3aKIIIOYAIOT B cebe Ty WIM WHYIO COIO3HYIO
KOMITOHEHTY — 3JIEMEHT OOBEIMHEHUS, OOITHOCTH, CO-
oOrmecTBa, coTpyaamdecTna [3, c. 47].

Koprnopamust B coOCTBEHHOM (y3KOM) CMBICTIE 3TO-
TO CJIOBA OTPENENATCS aBTOPOM KaK IOpUAMYEcKas JId-
HOCTH OOBCTUHEHHOTO WMYIIECTBA W (WJIH) ICATENb-
HOCTH, a TaK)X€ COBMECTHOM TEKyILEH AesATEIbHOCTU
HECKONBKHX iU [3, ¢. 57].

ITo muenuro N.C. IlluTkuHON, K KOpropanusam
B Y3KOM CMBICIIE OTHOCSTCSl XO3SHCTBEHHBIE OOIIIe-
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CTBa M MPOU3BOJICTBEHHLIE KoomepaTuBel [4, c. 12].
0O.A. MakapoBa monaraet, 4To KOpropauus npeacTas-
JsieT co0O0M Takyro COLMANBbHYIO COBOKYITHOCTH, B KO-
TOpPOW MHTEPECHl BCEX aKLIMOHEPOB COBMAJAIOT U 00b-
€JIMHEHBI C OOIIMM UHTEPECOM KOPIIOpalluu. 37eCh Ha
MEpBBIM TUIAH BBIXOAAT MEXJIMYHOCTHBIE MOBEIECHYE-
CKHE OTHOIICHHUS YYaCTHUKOB JAHHOTO OOBEINHEHUSI.

J.B. JlomakuH oTMmedaeT (akT OTCYTCTBHUS €IH-
HOTO, OOLICTIPUHATOrO MOHATHUs Kopropauuu. Ero co-
JICp)KaHUE 3aBUCHT OT OCOOEHHOCTEH TOW WJIM WHOM
MpaBoOBOM cuCTeMbl. B 3TOM IUlaHE BBIVIOUT He-
KOPPEKTHBIM 00O03Ha4YeHHE 3TUM IOHITHEM TOJIBKO
OpTaHU3alMOHHO-NIPABOBBIX ()OPM OpraHU3alUK AKIHU-
OHEPOB 10 POCCUHCKOMY 3aKOHOAATENLCTBY [35, c. 20].

Bens nouck mecta KOpropaTUBHBIX OTHOIIEHUH B
JIoTMe rpaxjaHckoro npasa, J[.M. CtenanoB oTMevaer,
YTO I MPOCTOTHI HCCIEeOBaHMS I0Jl KOpHoparuen
MOHMMaeTCsl Xo3siicTBeHHoe obmiectBo (OO0 u AO,
Biumodast 1 OAO u 3A0). B To ke Bpemst OCHOBHBIE
BBIBOJIbI B pe3yJbTaTe aHajlu3a MpaBooTHOIIEeHUN AO
n OOO B paBHOI Mepe MPUMEHUMEI K JIFOOBIM FOpUIU-
YECKUM JIMIaM, JOMYCKAIOIUM YJICHCKHE OTHOLIEHHUS,
BKJIIOYAsi HEKOMMeEpYeCKHe OpraHM3allii, HUMEIOIINe
YJIEHCKHE OTHOIIEHus [6, c. 35].

B.B. JlonuHckas pazaenuia KOpHOpPaTUBHBIE Op-
raHu3alMi Ha Tpu Tpynmsl: kopnopauuu (AO, OO0,
IIPOU3BOICTBEHHBIE KOONEPATHBBI); OPraHU3aLMU KOp-
MopaTuBHOTrO THMa (00IIecTBa C JOMOJIHUTEIBHON OT-
BETCTBEHHOCTBIO, XO35IICTBEHHbIE TOBApUILECTBA); HE
3aHUMAIOLIUECS MPEANPHUHUMATENILCKON  JIesTeNbHO-
CTBIO OpraHU3alW¥i KOPIOPAaTHBHOTO THMa (MOTpeOu-
TEJIbCKUE KOOIEPATHBBI, YaCTh HEKOMMEpPUYECKHUX Opra-
HU3aIMii — COOCTBEHHUKOB) [7, ¢. 69—470].

B Konuenmuu pa3BuTHS T'pa)kKAaHCKOTO 3aKOHO-
JlaTeIbCTBA IMpeJlaraeTcs 3aKOHOAATENbHO 3aKPENHTh
JIeJIEHUE IOPUINYECKUX JIUI] C TOUYKH 3pEHHs OpraHu-
3alIMOHHOM CTPYKTYpPHI Ha KOpropaunu (IoCTpOeHHBIE
Ha HavajlaX 4JIEHCTBAa) U Ha HEKOPIOpaTHUBHBIE IOPH-
qudeckue Jinna. K nepBbIM OTHECEHBI X03s1ICTBEHHBIE
o0IIecTBa M TOBApHUIIECTBA, MPOU3BOJACTBEHHBIE KOO-
nepaTuBbl 1 OOJBITMHCTBO HEKOMMEPUECKUX OpraHu-
3aluii, KO BTOPBIM — YHUTApHbIE MPEANPHUITHS, POHIBI
u yupexaenus [8, ¢. 27-28].

[IpencraBieHHble U MHBIE HAYyYHBIE CYXJEHUS O
MIOHSTUN «KOPIIOPALUs, MPEUIOKEHHS 3aKOHOJaTeb-
HOTO €ro 3akperuieHus, cogepxanuecs B Konnenmuu,
CBUJETEILCTBYIOT O TOM, YTO JI0 HACTOSIIEr0 BPeMEH!
HET OIpPEeNIeJIeHHOM SICHOCTH IO JJAHHOMY CIIOKHOMY
[IPaBOBOMY SIBJIEHUIO.

Tax, Tpynno cornacuthes ¢ B.A. benoBeiM B TOM,
YTO CYIIHOCTh KOPIOPALMHU — 3TO IOpUANYECKas JINY-

HOCTh 00BEAMHEHHOTO UMYIIECTBA, TAK KaK, KOT/A €CTh
JIMYHOCTb, YK€ HEeT 00beIMHEHHOT0 UMYIIIECTBa, U Ha-
0060pot. JlesTensHOCTh (COBMECTHASI IEATEIHLHOCTD) HE
XapaKTepU3yIOT NCXOHbIE IPU3HAKHU KOPIIOPAIHH.

N.C. lluTtkuna, OTHOCS K KOPHOpAIUsSM MPOU3-
BOJICTBEHHBIE KOOIIEpPATHUBbI, CTABUT TEM CaMbIM HX B
OJIMH PsiJl C XO3HCTBEHHBIMH OOIIECTBAMH, B TO BPEMSI
KaK OHHM Ka4eCTBEHHO OTJIMYAIOTCS JIPYT OT JpyTa.

TpynHO OTHECTH KOPIOpAIUIO K COIMAIBHON CO-
BOKYTTHOCTH, B KOTOPOH HHTEpEChl aKIIMOHEPOB, Kak
nosnaraet O.A. MakapoBa, 00beJUHEHBI H COBIAJIAIOT C
MHTEpEecaMu KOPIOpalHy, TaK Kak 00beIMHEHHbIEC NH-
TEpEChI AKIIMOHEPOB HE COCTABIISIFOT HHTEPEC KOPIIOpa-
UM ¥ HE COBMAJAIOT C HUM. 3/1eCch OallaHC MHTEPECOB
SBJISIETCSl BEChbMa XPYNKHUM U JOCTUTAETCS ¢ OOJBIIUM
TPYAOM. B 9THX ycIOBHUSX HE MOXKET OBITH peuu O CO-
BIIa/ICHUH UHTEPECOB YKa3aHHBIX CyObEKTOB.

Koproparst B cBoeil CyIIHOCTH NpEeACTaBIsET
KOMMEPUECKYI0 OpraHU3alfi0, OCHOBAHHYIO Ha 00be-
JUHEHUH KalUTaJ0B y4acTBYOLMX B Hel nui. Koprio-
pauusi — cOOCTBEHHUK NMPOU3BOAUTENHLHOIO KaruTaia
(moTpebuTenbHast CTOMMOCTB) M €r0 CTOMMOCTH, B TO
BpeMsl KaKk €€ yYaCTHUKH SIBIISIOTCS COOCTBEHHUKAMHU
COOTBETCTBYIOIIMX JOJNEH KamnuTaja, BhIPaKEHHBIX B
CTOMMOCTHOM BHJIE.

Hu o kxakoii 1ienu B mogoOHOM 00BEIUHEHNH, TT0-
JYYUBIIEM CTaTyC KOPIIOpPAIMM KakK IOPHUIUYECKOTO
JIUIA, pe4X He JOJKHO UJITH NP PACKPBITHH €€ TIPaBo-
BOU npuposl. Llens cama onpenesnsercs TeM, 4To TAKOe
o0Opa3oBaHue SBJIAETCS KOMMEpPUECKO opraHu3aluei;
TO €CTh Y HE€ HHOI OCHOBHOMH 11€JIM, KPOME IIOJIy4YEHHUs
NpUOBLIH, U HE JOJKHO OBITH.

[Ipennoxxennsiit Konuenmueil kputepuit uiieH-
CTBa KaK OCHOBaHHs KJIacCU(PHUKALUHU IOPHIUIECKUX
JIMI] Ha KOPIOpaTUBHBIE M HEKOPIOPATHUBHBIE BbHI3bI-
BaeT Ooyblive coMHeHHs. Hemnb3s, BUAMMO, OTHOCUTD
OpraHM3aliy K KOPIOpaIUsIM M0 KPUTEPHIO, KOTOPBIN
He SIBJISIETCSI CYITHOCTHBIM JUIS MX XapakrepucTuku. He
ydacTue JIUI] B KOPIOPaTHBHOM OpraHU3aluy ABIseTCs
MCXOJIHBIM €€ MPHU3HAKOM, TeM 0oJiee YIEHCTBO, KOTO-
poe B KoHuenmuu ObUIO pacnpoOCTPaHEHO MOYEMY-TO
HE TOJBKO Ha NMPOU3BOACTBEHHBIE KOOMEPATUBBI, HO U
Ha X03sHCTBEHHBIE 00IIECTBA.

Kopmoparust B cBoeil MONHON 3aBEPIICHHOCTH
MpeIoiIaraeT MCIOIb30BaHUE TOJBKO OBEIECTBJICH-
HOTO TpyJa (KamuTasia) U He JOMycKaeT 00s3aTeIbHO-
TO y4acTHsl JUL. DTOMY KpPUTEPHUIO COOTBETCTBYET B
MIOJTHOM Mepe TOJILKO akInoHepHoe o0mecTBo. U 31ech
MOYKHO coracuThcs ¢ B.A. benoBbIM, KOTOPBI MUIIET,
YTO «ECIH KTO-TO U MOKET IPETEeH/I0BaTh Ha «3BaHUE»
Y POJIb KOPTIIOPALMK B COOCTBEHHOM CMBICIIE 3TOTO CJI0-
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Ba, TO 3TO XO3sHCTBEHHBIE 00IIecTBay [9, ¢. 75]. Kop-
[MOPATHBHBIC OTHOIICHUS C Y4acTUEM XO3SHCTBEHHBIX
OOILECTB SIBISIIOTCSl MO3JHEHIIeH, BbIciel (GopMoi
KOPIOPaTHBHBIX OTHOILIEHUH, CBOCOOPA3HBIM aroreem
ux pa3Butus [9, c. 76].

B mopsiike yTOYHEHHUS! HaIIEro COriacusi ¢ CyX-
JICHUSIMH aBTOPa OTMETUM, YTO Ha POJIb 3aBEPIIICHHOM
OpTaHU3alMOHHO — MPaBOBOW (HOPMBI MOKET MPETEH-
J0BaTh He J1I000€ X03IHCTBEHHOE 00LIECTBO, & TOIBKO
akuoHepHoe obmiectBo. B OO0 umeroT mecto sne-
MEHTBI JIMYHOTO Y4acTHs, B TOM YUCJIC UHCTUTYT UC-
KITIOUCHHS M3 TAKOTO OOILECTBA, YTO HEIOIMYCTUMO TPH
(hopMUpOBaHUH OPTaHU3ALNN HA OCHOBE OOBEIMHEHUS
KaIlUTaJIOB.

MoxHo s mpusHaBarh KopropauusmMu OOO,
XO3SIICTBEHHOE TOBAPHILECTBO, TMPOU3BOJCTBEHHBIH
koorniepaTuB? VX 00beIUHSET ¢ aKIIMOHEPHBIMU O0IIIe-
CTBaMH TO, YTO BCE OHU SIBJISTFOTCS KOMMEPUYECKUMU Op-
ram3anusMu. Ho mpuHIMIHATIBHOS Pa3Inyue MEXKTY
HUMH 3aKJI0YaeTCsl B TOM, YTO B XO35HICTBEHHOM TOBa-
PHILECTBE U MPOU3BOACTBEHHOM KOOTIEPATHBE OCHOB-
HBIM TIPOU3BOIUTEIILHBIM KAIUTAJIOM SIBJISICTCSI JIMYHOE
yuactue, Tpya. B AO «paboTaer» OBEINIECTBICHHBIH
Tpyn, Kanutas. OOO 3aHMMaeT HEeKoe MPOMEKYTOY-
HOE TIOJIOKEHHUE, TaK KaK B HEeM 00HapYKUBAIOTCSI IPH-
3HAKU O0bEIMHEHUS JIML U O0beOUHEHUS KAIlUTAJIOB,
OJTHaKO TNpeobsafaeT 31ech MOCHeAHUN MPU3HAK, T.€.
o0beIMHeHNE KamnmuTanoB. Takum oOpa3oMm, MpUMEHH-
TEJIBHO K IIPEANPUHUMATEIIBCKOM IS TEILHOCTH K KOP-
MOpAIUsM B IIMPOKOM CMBICIIE HY’KHO OTHECTH X035~
CTBEHHBIE TOBAPHILECTBA, XO3HCTBEHHbBIE OOLIECTBA U
IIPOU3BOJICTBEHHBIC KoomeparuBbl. K koprnopamusM B
Y3KOM CMBICJIE OTHOCHUTCS TOJIBKO aKIIMOHEPHBIE 0011Ie-
CTBa Kak HamOosee 3pejas U COBEpILEHHAs MpaBoOBas
¢dopma.

YcTaHOBUB 3aKOHOMEPHOCTH CO3JJaHMS U AEATENb-
HOoCTH AQ, MOXKHO BBISIBUTH M1 OCOOCHHOCTH IIPABOBOTO
(bYHKIIMOHMPOBAHUS 00JIEe «HE PAa3BUTHIX» KOPIIOpa-
TUBHBIX QOpM, K KOTOpbIM OoTHOCsTcH OO0, X03si-
CTBEHHBIC TOBAapHIIECTBA, MPOU3BOACTBEHHBIC KOOTIE-
paTHBBI.

B nanbHeiimem ucciieioBanue OyieT BECTUCH ITPH-
MEHUTEIILHO K XO3HCTBEHHBIM O0IIIECTBaM.

Hcxonnbie kopnopaTuBHbIE PABOOTHOLIEHNUS
U HX MpaBoBasi NpUpoaa

IIpu uccienoBaHuM KOPIOPATUBHBIX IPABOOTHO-
IIEHUH Ha 1ePBOE MECTO OOBIYHO CTABAT CIIEAYIOLINE
BOIIPOCHI: SIBIISIFOTCS JIX 3TU OTHOLLIEHUS Pa3HOBUJHO-
CTBIO IPaKJAHCKO-TIPABOBBIX OTHOIICHUH WJIM OHU 00-

JIaIal0T CBOEH CaMOCThIO, OTJIMYHON OT MOCJIETHUX;
MOTYT JI1 OHH OBITh KJIacCU(UIIMPOBAHBI HA BEIIHBIE U
00s13aTeNbCTBEHHBIC, a0COMOTHBIE U OTHOCUTEINBHBIE,
MMYILECTBEHHbIE M HEMMYILECTBEHHbBIE; SBISIOTCS JIN
00513aTeNIbCTBEHHBIMU OTHOIIEHUS MEXKIY aKI[MOHEepa-
MU (yuactHukamu OOO) u ux obmectBamu (31O 3a-
kperieHo B 1.2 ct.48 'K P®) u np.? OTBeTs Ha 3TH
BOIPOCHI JAIOTCSI HEOIHO3HAYHbBIE U Jja’Ke IPOTUBOIIO-
noxHble. [Ipoananu3upyeM HEKOTOPbIE U3 HUX.

[Ipexxne Bcero BaKHO OIPENENIUTHCS B TOM, Kak
COOTHOCATCSI KOPIIOPATUBHBIE M I'PaXXIaHCKHUE IMPaBo-
OTHOILIEHUS? SIBISIOTCS JM MOCJHEIHUE POJOBHIMU, a
MEepBbIe — UX Pa3HOBUAHOCTHIO? C IBPUCTUYECKON U
THOCEOJIOTUYECKOM Touek 3penus, otmeuaet .M. Cre-
MaHOB, OOJiee EPCIIEKTUBHBIM SIBIISIETCS] OTKA3 XOTS ObI
MpU JAaHHOM YpPOBHE Pa3BUTHs OT€UECTBEHHOM Hayd-
HOW MBICITH OT MOIIBITOK CO3JaHMs KaKOH-THOO0 MpUH-
[UINAIBHO HOBOM KOHCTPYKLHH, OTPaHUYMBIINCH
pa3BUTHEM TPATUIMOHHBIX KOHLENTOB I'Pa’kJaHCKOTO
npaBa U COOTHECEHHWEM KOPIOPATHBHOW CIEHUPHKH
C OOMMH IUBWINCTUYECKUMH KOHCTPYKIUSAMH [6,
c. 32]. ABrop NpHU3HAET KOPIOPATHBHBIE OTHOIIEHUS
Pa3HOBUJIHOCTBIO 003aTeIbCTBEHHBIX TI'pakIaHCKO-
MPaBOBBIX CBS3EH, XOTA M BO3HUKAIOLINX U3 crenuu-
YEeCKUX IopuIuieckux GpakTos [6, c. 56]. E.A. CyxaHoB
paccMaTpuBaeT KOpPIIOpaTHBHBIE OTHOIIEHHS B Kaye-
CTBE 0CO0OO0Tr0 BHJa I'PAXKTAHCKUX MPABOOTHOLICHUH.
KoprnoparuBHble CcIeTKH HMEIOT OpraHU3alOHHO-
UMYIIECTBEHHYIO Tipupoay [9, c. 25-26]. Caenounsiii
XapakTep KOPIOPATUBHBIX MPABOOTHOILIEHUH Ipocie-
skuBaetcst B padorax H.B. Kosnosoii [10, ¢. 55-74].

ITo muenuio B.A. benoBa, mpu3HaHHBIC CIELU-
aJIbHBIC IOPHJIUYECKUE CIIOCOOHOCTH K TpuolOpere-
HUIO 0CcO00TO psiJia IIPaB U HECEHUIO 00SI3aHHOCTEH 3a
YYaCTHUKAMH CO3JaHHBIX OOBETUHEHUH U COCTaBIISIOT
HE YTO MHOE, KaK CoJiepKaHHe I'pa)klaHCKO-TIPaBOBON
(OpMBIL, TPaAUIIMOHHO HA3BIBAEMOI B IUTEPATYPE KOP-
MOpPATUBHBIMH MpaBooTHoOWEeHUs MU [3, ¢. 23]. IIpaBo-
OTHOILIEHUSI YYaCTHUKOB (YJIEHOB), CKJIAJbIBAIOIIME-
Csl B OpraHU3alMsIX — KOPIOpauusx, He 00aJaloT, 1Mo
mHenuto [[.B. JlomakuHa, arpuOyTaMu 00s3aTebCTB, B
CBSI3M C YeM HE MOTYT HUMEHOBAThCS 00s3aTeIbCTBEH-
HbIMH. OHH MOTYT HMEHOBAThCSl KOPIOPATUBHBIMU
NPaBOOTHOILICHUSMH B COOCTBEHHOM CMBICIIE ITOTO
cnoma [11, c. 70].

B x03s1iicTBEHHO-TIPABOBBIX JOKTPHHAX OOOCHO-
BbIBaeTCAd HJi€d O HEBO3MOXHOCTH MPHU3HAHUA KOp-
MIOPAaTUBHBIX IIPABOOTHOLIEHUN B KA4ECTBE OJHOMU
W3 Pa3HOBUAHOCTEM TpakJaHCKUX IPABOOTHOIIIE-
HUl. BHyTpUKOpIOpaTHBHBIE OTHOLIEHUS, II0Jara-
er B.B. JlanteB, sBISIIOTCSE 0COOBIM BHIOM BHY-
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TPHUXO3SICTBEHHBIX OTHOILLIEHHM, U UX HEJb3s OTHECTH
K Ipa)XIaHCKOMY TIpaBy, TaK KaK OHH BO MHOTHX CITy-
Yasix OCHOBBIBAIOTCS HA HEPABEHCTBE CyOBEKTOB, B
HUX TMPHUCYTCTBYIOT HE TOJBKO YaCTHO-IIPABOBBIE, HO
U yONUYHO-TIPaBOBBIE AneMeHTHl [12, c. 75-76]. O6-
JIaCTh BHYTPHUKOPIIOPATUBHBIX OTHOIIEHUN HE MOXKET
perynupoBarbes, o MHeHuto B.C. benbix, HE TOIbKO
Ipa)<IaHCKUM, HO U aJIMUHUCTPATUBHBIM MpaBoM [13,
c. 119]. B.Il. Mo3onuH He TpU3HAECT BHYTPUKOPIIOpA-
TUBHBIE OTHOIIEHUS I'PakJIaHCKO-IIPAaBOBBIMU U TIPE-
[IPUHUMATEIbCKUMHU, TI0JIarasi, YTo OHU PeryIupyroTcs
(dbopmupytoleiicss HOBOI «BeTBblo» mpasa [14, c. 28—
37].

Croip TNPOTHUBOpPEUMBBIE B3MIAJABl YUYEHBIX Ha
MIPUPOJY KOPIOPATUBHBIX OTHOIIEHUH JIOTMOJIHAIOTCS
BECbMa OCTOPOXHBIM U HE BCErna IpesielbHO SCHBIM
MOAXOIOM K JTOW MpoOieMaTHKe, COAepKALIMMCS B
Konuenuuu pa3BuTHS T'pa)AaHCKOTO 3aKOHOJATEeNb-
CTBA.

B Konuenmuu xoprnopatuBHble OTHOLIEHHS TPEa-
Jlaraercsi BKJIIOUMTH B KPYI' OTHOUIEHWH, perynupye-
MBIX IPaKAAHCKUM 3aKOHOJaTeIbCTBOM, XOTS U HE pac-
KpBIBAIOTCSA MPUPOAA ITUX OTHOLIEHWH U TO MOHSTHE,
KOTOpPBIM OHM 3akperuieHbl. K TakoMy BBIBOJY MOYKHO
MIPUITH, €CJIM y4ecTh, YTO KOPIIOPATHBHBIE OTHOIIE-
HUSl TPU3HAHBI 371€Ch B M3BECTHOW Mepe YCIOBHBIM
Ha3zBaHueM. Jlanee, KOpropaTuBHbIE OTHOIIEHHUS 000-
3HA4YEeHbl HE MEHee TYMaHHO, ITOCKOJIbKY OTHECEHBI K
0ocoboMy MpeaMeTy NMpaBOBOIO peryiaupoBaHus [8, c.
12]. Bo3HukaeT BONpOC: B Ye€M YCIOBHOCTH MOHSATHUS
«KOpPHOPATHBHBIE OTHOILIEHUS» M B YeM OCOOCHHOCTb
OTHOILIEHUH, 3aKPEIIEHHBIX 3TUM MOHATHEM?

B nanpueiimem B Kouueniuu comepikarcs moio-
JKEHHMs O TOM, YTO MOHHMMATh MOJ| KOPHOPaTHBHBIMU
MIPaBOOTHOILIEHUSMH, U JENaeTcsl BBIBOJ, YTO 3TO OT-
HOILIEHUS, CBA3aHHBIE C MPABOM y4yacTHs B Kopropa-
LM, a TaKKe COOTBETCTBYIOIINE 00s3aTeILCTBEHHEIE
OTHOILEHUS] MEXIY YUpeauTensiMu (y4acTHUKaMH) U
kopropanueii [8, c.16].

W 3pmech ocraercs HEACHBIM, KakoBa HpHUpOAA
«TIpaBa y4acTus» B KOPIOpAIUH, T U KOrjja BOZHHUKa-
10T 00s13aTeIbCTBEHHBIC OTHOIICHHUSI U KaKOB XapakTep
[IPaBOOTHOILEHUH, CKJIa/IbIBAIOIIMXCA 3a MpeneiIaMu
00513aTeJIbCTBEHHBIX CBSA3eW WM Hapsiny ¢ Humu. He-
JIMIIHE yKa3aTb W Ha To, 4yTo aedctByroumii 'K PO
MPU3HAET TOJNBKO O00S3aTEIbCTBEHHO-IIPABOBYIO MpH-
POly OTHOILLIEHUI MEXAY X031 CTBEHHBIMU TOBAPHUIIE-
CTBOM M OOLIECTBOM, MPOU3BOACTBEHHBIM U MOTPEOU-
TeJNbCKUM KOONEpaTUBAMM U UX YYaCTHUKAMHU.

MeTononornqeche moaxoabl K HCCJICAOBAHUIO
KOPIOPAaTUBHBLIX l'lpaBOOTHOHIeHI/Iﬁ

ITo3Hanue npupoasl KOPIOPATUBHBIX OTHOLIEHUMN
JIOJDKHO OMMPAThCs Ha BIIOJIHE OIMPEISIEHHYI0 METO/I0-
JIOTHYECKYIO OCHOBY, 0€3 KOTOpOWl HEBO3MOKHO TIpeJi-
CTaBHUTh UX B KAYECTBE CUCTEMHOT'0 ¥ (PYHKIIHOHATILHO-
MPaBOBOrO siBJIEeHUA. W 3/1ech MCXOIHBIM CTAHOBUTCS
BOIPOC O MPaBOBOM MPUPOAE aKIUH (0151, Mai) U Tex
MOCTIEICTBUH, KOTOPBIE OHA IOPOXKAAET COOOI.

[lo oOmemy mnpaBuiIy NpH3HAETCS, YTO TPaBO
COOCTBEHHOCTH BO3HHMKAaeT [0 MOBOAY Beieil. B or-
HOUICHWW LEHHBIX Oymar KjaccHueckasi MOJCIb ero
MIPUMEHSTHCS HE MOXKET, XOTs OHM B cT. 128 'K PO un
NpUpaBHEHBI K BEIIHBIM 0ObekTaM. B HaydHOM iHTe-
parype BeieTcs ITOMCK HOBBIX MOJIXOJI0B B TOHUMaHHUH
MpaB Ha HEBEL[HbIE MMYIIECTBEHHbIE OOBEKTHI. Tak,
B.B. Crapxeneuxuil mnpenaraer paclMpuTh KpyT
00BEKTOB IMpaBa COOCTBEHHOCTH B IEJAX COJNMKCHUS
HKOHOMHYECKOTO ¥ IPAaBOBOTO cofiepkanus. OObeKTOM
npaBa COOCTBEHHOCTH MOXKET NPH3HABaThCS OO0
00BEKT, SKOHOMHYECKasi IIEHHOCTh KOTOPOIO BhIpaxka-
eTcsi B JICHEXKHOU (hopMme, KpOME TOTO, 3TOT OOBEKT
JIOJDKEH CYIIECTBOBATh peanbHo [15, ¢. 24]. OTxon ot
KJIACCUYECKOT0 MOHUMAaHUS MpaBa COOCTBEHHOCTH 00-
HapyxwuBaeTcs U B pabore E.A. Boitnukanuca u M.B.
Skymesa [16]. Kputndeckuii 0630p 3TOro HarpasJie-
Hus npencrasieH A.O. Peibanosemm [17, c. 151-163],
HO TeM He MeHee IpodiieMa 10 — IPEKHEMY CYILECTBY-
eT.

B pacmmpennn NoHATHSI «IpaBO COOCTBEHHOCTH»
BaKHOE MECTO OTBOJIUTCA AEATENIbHOCTU EBporeicko-
TO cyla Io TpaBaM 4esoBeKka. B acmexre mccienosa-
HUSI TIPUPOJIBI aKIIMU MHTEPEC NMPEACTABISIET peleHus
EBponeiickoro Cyna no neny «CoBTpaHcaBTO XOJIIUH-
ra» MpoTUB YKpauHbl. 3asBUTENIO MpUHaUIexkano 49
MPOLICHTOB aKIWi YKPaHMHCKOTO aKIHMOHEpPHOTro oOIie-
ctBa «CoBtpancaBto — Jlyranck». B pesynsrare psina
pEIIeHUi oM aKIUi 3asBUTENs yMeHbInazach a0 20
nporieHToB. Cyl OTMETHII, YTO OOSCICHUBAHHUE aKIUN
3asBUTEIIS TOBJIEKJIO 3a COOOI MOTEPIO BIUSHUS Ha Jesi-
TenbHOCTh «CoBTpaHCcaBTO — JIyranck», ¥ MpU3Ha, 4To
AKIUK, HaXOMAIINECs B PACHOPSKEHUH 3asBUTEIN, He-
COMHEHHO, UMEJT 3KOHOMHUYECKYIO IIEHHOCTh M MOTYT
paccMaTpuBaThCs KakK «MMYILECTBO» IO CMBICTY CT. |
[Ipotokoma Ne 1 [18].

HesemHocts akmmu (10w, mas) 3aTpPyIHSET BBI-
SBJICHHE €€ MPHUPOJbl KaK 0OBEKTa W TpaBa COOCTBEH-
HocTu. CTaB Ha MO3UIMIO KJIACCHYECKOTO MMOHMMAaHHUs
COOCTBEHHOCTH, HEBO3MO)KHO OOHAPYKUThH 37€Ch MPABO
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cobcTBeHHOCTH. M Torma mpeanpruHUMAIOTCsT TOIBITKH
BBIATH 32 MPEAEibl KOHKPETHOTO CyOBEKTUBHOTO MPaBa.
CraB akmmonepom, ormeuaeT B.A. benos, nuiio mpruod-
peraeT abCTPaKTHYIO IOPHIMYECKYIO BO3MOXKHOCTB pac-
CUMTBIBATh HA BO3HUKHOBEHHE y HEro B OyayIieM KOH-
KPETHBIX CYOBEKTHBHBIX IMpaB (TMOJYYUTHh TUBHUACH/BI
WM JMKBUIAIMOHHBI OCTAaTOK, MPOTr0J0COBaTh OIpe-
JICJICHHBIM 00pa30M, MOTpe0OBaTh MPE0CTaBICHUE UH-
dopManuu u T.1.). DTOT cTaryc sBisieTcs: GOopMalIbHO-
OPUJIMYECKON  TMPEANOCHUIKOW K  BO3HUKHOBEHHIO
IPaKAaHCKUX TMPABOOTHOIICHUH W MMEET IJIHUTEIbHOE
(oTHOCHTENBHO CTaOWIILHOE) BO BPEMEHH CYyIECTBOBA-
Hue [3, c. 211].

Kak BHIHO, TIpH Takoil Monenu MeXIy KOHKpET-
HBIMU CyOBEKTHBHBIMH TpaBaMH M IPaBOCIOCOOHO-
CTBhIO (TMPEONOChUIKON MpaBoOOIagaHusl) HET MecTa
1UIs IpaBa coOcTBeHHOCTH. OJJHAKO B peasibHON JKU3HU
OHO €CTb, U 3a/1a4a 3aKJII0YaeTcs B OOHApPYKEHHUH €ro.

B cBoe Bpemst B ero nouckax ObuT OJH30K K IENH
yKa3aHHBIN yueHbId. OH yTBepKIall, 4To IpaBo Ha Oe3-
JOKyMEHTapHbIe IIeHHbIe OyMaru npeicTaBisieT coOoi
«@Takoe crenuduyeckoe abCOIIOTHOE MPaBO», B TO
e BpeMs IpaBa, COCTABIIAIOIINE CoepKaHUe LIEHHON
OyMmaru, 1o cBoeil mpupoae MOryT OBITh TOJIBKO OTHO-
CUTEJbHBIE. DTO TPOTHBOPEUME MOXKHO Pa3peLIUTh,
eciu 1oj; aOCOJIOTHBIM NPAaBOM Ha IIEHHBIE Oymaru
MOHUMATh «a0COIIOTHOE HEYTO», HE COBMAAAIoLIee C
MMYIIECTBEHHBIMH OTHOCUTEIBHBIMU ITPaBaMH, BO3HHU-
KaIOIUMU y BIIaJieliblia 1ieHHou Oymaru [19, ¢. 6, 41].
[IpuumHa CTONB TPYAHOTO MOKMCKA TpaBa COOCTBEHHO-
CTH Ha [IeHHbIe OyMaru (101, au) KpoeTcs B METO/I0-
JIOTUYECKOM ITOJIX0JI€ K €r0 OHUMaHHUIO.

B ananornyHoil cuTyaluu oKazalics W3BECTHBIN
yueHblil B obnactu koprnoparusHoro npasa J.U. Cre-
naHoB. B neBsHOocThIX romax 20-ro Beka, HCCIEOys
MPUPOY SMHCCHOHHON IIEHHOW Oymaru, OH MpHUIIeN
K BBIBOAY, YTO MOCIEIHSIS JOKHA XapaKTEPU30BaAThCSI
«BO-TIEPBBIX, COBOKYITHOCTBIO IIPaB, COCTABJISIOLIMX
ee BHYTpPEHHEE COJCp)KaHHe, BO-BTOPBIX, BHEIIHHM
UX OTPaKCHHWEM M UJCATbHOW 000J0YKON», 6e3 KOTo-
poli cyObeKTHBHOE MPaBO U3 0e310KYMEHTAPHOW IIeH-
HOW OyMaru HMYeM He OTIMYaeTcs OT OOBIYHBIX UMY-
mecTBeHHbIX mpaB [20, ¢. 76, 80]. XKanb, uto aBTOp,
BO-IIEPBBIX, HE PACKPBUI MIPUPOAY 3TOH «UACaNbHOU
00ooukm» (kak He packpbll 1 B.A. Benos cBoe «abco-
JIIOTHOE HEYTO»), BO-BTOPBIX, OTKa3ajcs OT 3TOTO Iep-
CHEKTUBHOTO HAINpPAaBJCHUSI MOMCKA B IOCICAYIOIINX
CBOMX paboTax.

B ciydae, korma roBopuTcs O BEIIHOM IIpaBe Ha
LIeHHyI0 Oymary (mpaBo Ha OyMmary), cpasy JAelaercs
OTOBOPKA, YTO ITO MPaBO CBSI3aHO ¢ HAOOPOM KOHKPET-

HBIX IIPaB, BBITEKAIOUINX M3 IIEHHON Oymaru, COOTBET-
CTBEHHO BEIIHOE MPABO 3/ICCh BBIMOJIHSCT JIMIIb BCIIO-
MoraresbHyto (QyHKINIO, 0003HaYasi YIOIHOMOYEHHOE
nuo — obmamarens akmuu. OJHAKO BCE IMPABOBBIC
BO3MOXHOCTH, MPEJOCTABICHHBIC aKIMEH, PacKpbIBa-
IOTCSI Yepe3 OTHOCHTENILHO-TIPABOBBIE CBS3U C aKIHO-
HEepHBIM 001mecTBOM [6, c. 43]. «MneanbHas 0060n04-
Ka» HE HalOJHEHAa COJEPKATEeIIbHOM TPAaBOBOM YaCThIO,
MO3TOMY MEXIY KOHKPETHBIMH MHOTOYHCIICHHBIMU
KOPIIOPAaTUBHBIMH TPABOOTHOIICHUSMHA U HCXOJHOU
NpaBoCyOBEKTHOCTBIO AKLHUOHEpa OKa3alicsl «IpaBo-
BO#1 pa3pbiBy. OUEBUIHO, YTO UMEHHO TaM U HAXOIUT-
Csl ICXOJHOE CyOBEKTHBHOE MPaBO COOCTBEHHOCTH Ha
aKIuio (010, Maif), KOTOPOe 0Ka3aJIoCh Y aBTOpa BCe-
rO JIMIIL BCIIOMOTATeIbHON (YyHKIMEH i 0003Haye-
HUS YIIPABOMOYECHHOTO JIHIIa — o0nagaress akiuu. Yto
MMOHUMATh I10]] TAKUM 0003HaueHuem? Eciu ucxomaHyro
NpaBoCyObEKTHOCTD, MIPABOBOM CTAaTyC aKUHMOHEPa, TO
3TO YK€ U3BECTHO NpH aHaiu3e no3unun B.A. benosa?
Ecin 310 4TO-TO MHOE, TO TOIJA YTO, €CIM HE MPUHH-
MaTh BO BHUMaHHUE NPaBOCYObEKTHOCTh aKIMOHEpPa U
€ro KOHKPETHbIC CyObEeKTHBHBIC ITpaBa?

HcxonHoe mpaBo, BhITEKAONIEE U3 aKIWUU, — 3TO
a0COIOTHOE UMYILIECTBEHHOE TIPaBO, KOTOPOE OTPhIBa-
€TCs OT BEII[HO-IIPABOBBIX OTHOMICHH. OHO 3aKperuis-
eT co00ll MMYIIECTBEHHOE, TOBapHOE «OJaro», mpen-
cTaBJIsist COOO0 Ha pbIHKe ToBap. OJIHAKO 3TOT TOBAp HE
HMMEET, B OTJINYUE OT OOBIYHBIX TOBAPOB, KJIACCHUECKON
noTpeOUTeNIbHOM cTouMocTH (Bemu B Hatype). Ho oH
COXpaHsSeT APYTOM KIACCUYECKUU IPU3HAK TOBApa —
MEHOBYIO CTOMMOCTb, IIO3BOJISIFOILYIO ONPENEIUTh KO-
JIMYECTBO a0CTPAKTHOTO TPY/Ia.

B koMMepyeckux OpraHu3anusX HUMEEeT Me-
CTO «pa3ABOCHHE» COOCTBEHHOCTH (COOCTBEHHOCTD
YYaCTHUKOB Ha CTOMMOCTHYIO 4YacTh MMYIIECTBA Op-
TraHu3alid ¥ COOCTBEHHOCTHh MOCJIEIHEH Ha ITy Ke
CTOMMOCTHYIO 4YacTh, a TakKe Ha peajbHyI0 YacTb
(TpOU3BOUTENBHBIN KalUTall), KOTOpast OMOJIHAETCS
B OPraHU3AIHUAX C JIMYHO-JIOBEPUTEIIBHBIMY HAauaIaMH,
JIMYHOU B3aMMO3aBHCUMOCTBI) YYaCTHUKOB B UX TIPE/I-
NPUHUMATEIHCKOM Jielie (TI0JTHOE TOBAPHUIIECTBO, MPo-
U3BOAUTENbHBIN KooniepatuB, OO0 (oTyacTn)).

MarepuanbHpiM cyOCTpaToM aOCOIIOTHOTO HMY-
IIECTBEHHOI'0 IIPaBa Y4acTHHKA KJIAaCCHYECKOH KOpIo-
palyu SBJISETCS PHIHOYHAS. CTOUMOCTHAS YacTh (J10J1s1)
YUCTBIX aKTUBOB OOIIECTBA, KOTOpas BBISBISETCS B
chepe obOpaineHus.

Takum o0pazoM, mpaBO y4yacTHHKa KOpIOpa-
UM — 3TO a0CONIOTHOE HEBEIHOE WMYIIECTBEHHO-
yIpaBJIeHYECKoe TMpaBo, KOTOPHIM 33/al0TCsi  BCE
nocJeayloue CUCTEMHbIE KOPIOPAaTHBHBIE IPaBO-
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otHoreHus [21]. OHO coCTOUT €3 MPaBOMOYUNA BIa-
JICHUsI — YIIpaBJIEHUs, MOJb30BaHUS — YIPABICHUS U
pacrnopsbKeHus — yrpasieHus. Takas ero KOHCTPYKITHS
00yCIIOBJIEeHa OCHOBHOM OOJIACTHIO €ro MPOSBICHUS —
BHYTPUKOPIIOPAaTUBHBIMH YTIPaBIEHYECKUMH CBSA3SIMH,
B KOTOPBIX TOBapHO-CTOMMOCTHOM 3JI€MEHT HaJULIO.
B cucremHBIX OTHOIIEHUSX, TJ€ HET TOBapHBIX Ha-
yaJl, Cofiep KaHne MpaBa COCTOUT TOJIBKO M3 MCXOIHO-
ro NMPaBOMOYMS YIPABIECHUSA, KOTOPOE B JaJIbHEHIIEM
KOHKPETU3UPYETCsI B OMNpEENIEHHBIX HalpaBICHUSAX.
[TonTBeprkaeHneM 3ToOMy MOXKET CiIyXuTh cT. 70 Kon-
crutyuuu P®, rae 3anucaHo, 4to B BeneHuu Poccuii-
ckori Denepanuu HaxomuTcs QenepalibHas Tocyaap-
CTBEHHasi COOCTBEHHOCTb, YIIpaBJICHHE €10 U JP.

[IpaBomoune BhageHus] — ynpasieHUs 0()OPMIIS-
eTCcs B pa3IMYHbIX OpPraHU3alMOHHO-UMYIIIECTBEHHBIX
(hopmMax, u3 KOTOPBIX CJIEAYET 3TOT MPaBoOBOH (HakT (aK-
LIMOHEPHOE OOIIEeCTBO, AKIIMOHEP, PETUCTparyp — Je-
MO3UTapUii, HOMUHAJIBHBIM JepKareslb akuuid U T.IL.).
BrisiBisiercs U cnenuguka MpaBOMOYHS TOJIb30BAHUS
— ympasieHus. [Ipy ToM MOIOKEHHH, YTO CTOMMOCT-
Hble Onara MpuHaJIeKaT OJHOBPEMEHHO aKIMOHEpaM
(yyacTHMKaM) M caMoOil KOpHOpaluH, JaHHOE MpaBo-
MOYHME pEeaIn3yeTcsi IOCPEACTBOM IIEJI0H CHUCTEMBI
OpPraHU3allOHHO-YIIPABICHYECKUX U  HMMYIIECTBEH-
HBIX CBsi3eil. AKuMoOHEp (YYacTHHMK) peau3yeT 31ech
KaKk COOCTBEHHHK CBOE€ MPAaBOMOYHME IOJIb30BAHUS
HMMYIIECTBEHHO-CTOMMOCTHBIM 0J1aroM, MoJy4YeHusi J10-
X0noB (nuBUACHIOB). HO OH OMHOBpEMEHHO OCYIIECT-
BISIET M yINpaBieHHEe MPOU3BOJUTENBHBIM KalnuTalIoM
IIOCPEJICTBOM Yy4acTUsl B PYKOBOJSIINX, HCIOIHUTEIb-
HBIX U IPYTHUX OpraHax Kopropauuu [22, c. 55].

dopmankHO B 3TUX OpraHax OH B KayecTBe co0-
CTBEHHHKA y4YacTBOBATH HE MOXKET, MOCKOIBKY COO-
CTBEHHMKOM IPOM3BOANTENBHOIO KamuTaja sBIsSeTCs
TOJIbKO Kopropanus. OfaHako 10 y4acTHHKA KOPIIO-
paumu mpeanonaraeT U cyab0y pelieHuH, mpuHuMae-
MBIX OOILECTBOM U €ro opranamu. Kak BHIIHO, 3TO OHO
13 CBOEOOpa3uii Kopropamuu, KOTopasi CylIeCTBYET B
BUJE «HAQACTPOWMKW» HAJ OTHOLICHUSMHU MOIJMHHON
BJIACTH aKLIMOHEPOB.

[IpaBomoune pacriopskeHUst akuuei (joneit) mnpe-
JonpeaessieT e€ cyap0y, a Takke ynpaBlieHUeCKue npa-
BOBBIE MEXaHU3MBbI €€ BUKEHHUs (COMNTAIleHNs y4yacT-
HUKOB O peajM3allii TpaB, BBITEKAIOIIUX W3 aKIHH,
nonu OOO; Benenue cnucka yuactaukoB OOO u T.11.).

Hesemnoe abcomoTHOE MMYIECTBEHHO-
yhpaBieHYeCKoe CyObEKTUBHOE TpPaBO COOCTBEHHO-
CTH YYaCTHHKA KOPIIOpAallUM Ha aKUuio (HOIr0, Mai)
SIBJIIETCS] NCXOJHBIM HauajoM, SAPOM KOPIOPATUBHBIX
OTHOILIEHUH, KOTOPOE B COJepKaTeIbHOM IIJIaHe pac-

KpBIBAETCs Yepe3 MPUBEACHHBIE BhIIIE CIICIUPHUECKUE
npasoMouus. [locinennue npeacTaroT NpaBoBoOi MEPOH
BO3MOXHOT'O TOBE/IEHNsI YYAaCTHUKA KOPHOpaluu. ITO
CyOBEKTHBHOE TIPaBO 1O CBOCH MCXOAHOM MPHUPOJE HE
SIBJISIETCSl BELIHBIM, 0053aT€IbCTBEHHBIM, OTHOCHTEIb-
HeIM. OHO TIpeACTaeT OIHOW M3 MCTOPUYECKHX (HOpM
COOCTBEHHOCTH, B KOTOPOH COYETAaroTCs TOBAPHO-
MMYIIECTBEHHbIE U yTIpaBlIeHYeCKUe (PEryJsaTHBHBIC)
Hayasa, cepoii MPOsBICHUSI KOTOPBIX SIBIISIOTCS KOP-
MOpaTHBHbIE AaBTOHOMHBIE CBA3H.

[TosTomy mpu peanuzanuu Konmenmnum pazButus
TPaXKAaHCKOTO 3aKOHO/IATENbCTBA B YACTH BKIIIOYEHUS
B IIPEAMET €ro KOPIOPATUBHBIX OTHOIIEHUH 3/1€Ch OKa-
JKYTCS HMMYIIECTBEHHO-YIIPABICHUECKHE OTHOLICHUS
CO BCEMHU BBITEKAIOUIMMM U3 3TOTO MPABOBBIMH IIO-
CIIEICTBUSIMH.

Peanuzanust mpaB cOOCTBEHHOCTH YYacCTHHUKOB
KOpHOpalMi OCYIIECTBISETCS MPU HATUYUU COOT-
BETCTBYIOIIMX IOpuAnYecKux (aktoB. OHHU-TO U TO-
POXKIAIOT OTHOCUTENbHBIE, 00S3aTeIbCTBEHHBIC Mpa-
BOOTHOIIEHMS, COJeprKalllieé KOHKpeTHbIe MpaBa u
0053aHHOCTH yYaCTHHKOB, CaMOH KOpPIIOpaluu H ee
OpraHoB (y4actue B 001eM coOpaHuu, n30paHue B €ro
Oprasbl, COINIallIEeHHe O peaju3aluy MpaB yYacTHHKA,
y4eT MpaB y4aCTHUKOB, MOJIyde€HHUE J0Xo/a (AUBHU/ICH-
JIOB), 3aIllUTa MPaB, MOJYyYEHHE COOTBETCTBYIOIIEH UH-
(dhopmaru 0 KOpHoparyu 1 T.IL. ).

[Ipupona npaBa cOOCTBEHHOCTH Ha aKIHIO, JIOJIO,
nail OlMHAKOBa, €CIM HE YYMTBHIBATh TO, YTO IPaBO
COOCTBEHHOCTH YYaCTHHKOB TOBApHILECTBA W IPO-
W3BOJICTBEHHOTO  KOOIEpaTuBa COAEPKHUT  JIMYHO-
JOBEPUTENBHBIN actieKT. OT4acTH OH 0OHAPYKUBACTCSI
u B OOO (nanmpumep, uckitouenue n3 OOO ero yyact-
HUKA).

[IpumenutensHo k AO u OOO enuHCTBEHHOE OT-
JIMYKMe akuu oT Joiu, kak monaraet J[.M. CremaHos,
COCTOHT B CTaHJApPTU3aLMH KUK 4yepe3 HaJeJIeHue ux
3aKOHOZATENIEM ONPENEIEHHON HOMHHAIBHOM CTOMMO-
CTBIO, U3MEHEHUE KOTOPOH BO3MOXKHO IIPH BCEH CIIOKHO-
CTH 3TOM Tporieaypsl [23, ¢.48].

B xopnopauusix AeMCTBUTENIbHAS CTOMMOCTb aK-
Uil (7osei, maeB) y4acTHUKOB COOTBETCTBYET CTOM-
MOCTH YHUCTHIX aKTHBOB JIaHHOW KOMMeEpUYECKON opra-
HU3amuu. JT0 QyHIaMeHTalbHOe MPOTUBOpPEUYHE, TaK
Kak KOMMepdecKkas OpraHM3alisg IpU3HaeTcs 10 3a-
KOHOZATENLCTBY COOCTBEHHUKOM BCETO 3aKpeIlieHHO-
TO 32 HeW MMYIIECTBA, U Ha 3TO e MMYIIECTBO B €ro
HE HaTypaJbHOM, & CTOMMOCTHOM BHJIE, UMEIOT MIPABO
COOCTBEHHOCTH €€ YYaCTHHKH IPONOPLUOHAIBHO HX
JIoJIe B YCTaBHOM (CKJIaJIOUHOM) KamuTane. Takas xe
3aKOHOMEPHOCTh PEaIM3yeTCs] U B aKIMOHEPHBIX 00-
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LIECTBAX, TaK KaK CTOUMOCTb UJCAIbHON JIOJIA AKIUO-
Hepa MpH MPOJaKe aKLUK WK BBITYCKE €€ 00IIeCTBOM
BBIBOJIUTCS U3 CTOMMOCTH BCEIO0 HUMYILECTBEHHOIO
KOMILJIEKCA, 3aKpEeINICHHOTO Ha MpaBe COOCTBEHHOCTH
3a 00LIECTBOM HE MPSIMO, a KOCBEHHO, TOCPEICTBOM 3a-
KOHOB pPbIHKa (KypcoBasi CTOUMOCTb) [24].

B nrore okaselBaeTcs, 4TO €CJIH A0S CKJIAJbIBA-
€TCsl U3 CTOMMOCTHU BKJIAZOB (aKIUii), TO 9TO 03HAYAET
HaJIM4KE JI0JIeBOM COOCTBEHHOCTH MEKAY aKLMOHEepa-
MU (Y4aCTHHKaMH), KOTOpasi, OJHAKO, «COIPSDKEHa» ¢
COOCTBEHHOCTBIO CaAMOM KOMMEPYECKOW OpraHu3aliu
Ha MPOU3BOJUTEIBHBIN KallUTaJl B €r0 HaTypaJIbHOW U
CTOUMOCTHO# (hopme.

Kak BHIHO, 3TO KOHCTpyKums OyaeTr aaBaTth O
ceOe 3HATh HA BCEX ATarax ABMKCHUSI KOPIIOPATUBHBIX
[IPAaBOOTHOILIEHUH, B TOM YHUCJIE U NPU UX Hapylle-
HHUH, O YEM MOUJET peub B JAJIbHEHIIEM NIPU aHAIU3E
HIPaBOIPUMEHHUTEILHON MPAKTUKHU, CKJIAaJbIBAIOLIEHCS
IIPU PACCMOTPEHUM KOPIIOPATUBHBIX CIOPOB. Temneps
MOXKHO, MCIHOJb3Yys IPEMIOKEHHYK) METOAO0IOTHIO,
MPUCTYNUTh K aHAJINU3Y NPUPOJIBI KOHKPETHBIX MPaBO-
OTHOLICHW, BOZHUKAKOIIUX B XOJE YUPEKICHUS, J1es-
TEJIHHOCTH W MPEKpaIleHNs KOPIOPATUBHBIX KOMMeEp-
YECKUX OpraHU3alni.

IIpupona KOHKPETHBIX KOPIOPATHBHBIX AKTOB U
NMPaBOOTHOIICHMIA

[Tpu ananmu3e cucTeMbl KOPIIOPATUBHBIX MPABOOT-
HOILIEHUH NX 00BIYHO AU (HEPEHIUPYIOT HA OTJCIbHEIE
rpynnsl.  Haubosnee pasBepHyTylo KiaccH(pUKAIMIO
npeacrasuin J.U. Cremanos. [lo ero mueHuto, cyiie-
CTBYET CEMb I'PYIIT KOPIIOPATUBHBIX MPABOOTHOIICHHIA:
OTHOUICHUS TIO CO3/IaHHIO IOPUAMYECKOTO JIUIA; OTHO-
LICHUS] MEXK]y YJICHAMH KOPIOPALMH M CaMON KOpIIO-
paumyeii; OTHOUICHUS MEXIY JHUIaMH, BXOMSIIHNMHU B
JMo0bIe OpraHbl KOpPIOpalyy, MPOU3BOJHBIE OT BBIC-
LIETO €€ OpraHa; OTHOIIEHHS «YYaCTHHK KOPIOpaLUH
— cama KOpHopauusi — Ipyroid y4acTHUK KOPIIOPALIHI)
(ecmu Takue OTHOILCHHS MMEIOT MPaBO Ha CyLIECTBO-
BaHKE); OTHOLICHHS MCKIIOUUTEIHHO MEXY YICHAMH
KOpHopanuu (€cid Takue OTHOUICHUS MUMEIOT IMPaBo
Ha CyLIECTBOBAHHUE); OTHOIIECHHS MEXKAY OTIACIbHBIMH
YJieHAMU KOPIOPALUK M OTAEIbHBIMHU JTHLAMH, BXOJIS-
LIIMMHU B OpPTaHbl KOPHOPALWH, MPOU3BOJHEIE OT BBIC-
LIETO OpraHa YHpaBJICHHUsI KOPIOPALMH, €CIH TaKue
OTHOUICHUS B MPHUHIUIIE UMEIOT TPaBO Ha CYyIIECTBO-
Banue [4, c. 34-35].

[IpaBoOTHOLICHHS BBILIE PUBEIESHHBIX TPYIIT HO-
CSIT OTHOCHUTEJBHBINA XapakTep U MPeNCTaBISIOT co00i
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MHOXECTBO JIBy — U MHOTOCTOPOHHMX CBsI3€H, HaHU-
3aHHBIX Ha OJIHY OCh [4, c. 39].

Jiist Toro 4ToOBI KOPHOPAaTHBHBIE MPAaBOOTHOLIE-
HUS TIOCTPOUTH Ha JOKTPUHE TIPa)KIaHCKOTO IpaBa,
NpUAaB UM CTaTyc 00s3aTeNbCTBO — MPABOBBIX OTHO-
HICHUH, YYeHBIM-IIMBUINCTAM TOTpeOOBaioch mepeo-
CMBICJIUTD LENbIH psil (yHIaMEHTAIbHBIX MOHATHHA
npekIie BCEro — ycTaa, PeleHus: o0Iero coopanus,
JloToBOpa M clenku. be3 atoro Bo BHyTpHKOpHopa-
THUBHBIE OTHOLIEHMS TPaKJaHCKOE 3aKOHOAATENIbCTBO
IIPOHUKHYTBH» HE CMOXeET, TaK KaK COIJIaCHO CT. 3
I'K P® BHYTpUKOpIOpAaTHUBHBIE aKThl HE CJEIIOYHOIO
XapakTepa coJepKaTh I'Pa)JIaHCKO-IIPABOBbIE HOPMBI
HE MOTYT. A CaMUM C/IeJIKaM B UX KJIACCUYECKOM BHJIE
(KOHKpETHBIE «IIPaBO — 0053aHHOCTHY ), MPETHA3ZHAUYCH-
HBIM IS AMHAMUYHOTO TPasKAaHCKOTO 000pOTa, B KOP-
MOPATUBHOM cpepe MecTa HeT.

[IpaBonpumeHuTeNbHAS PAKTUKA BBIHYXK/I€HA HC-
I10JIb30BATh YKA3aHHBIN «PAKIAHCKO-IIPABOBOM KaHAID)
JUIs TIPOHUKHOBEHHSI BO BHYTPUKOPIIOPATUBHBIE MTPABO-
otHouteHus. [lo ogomy u3 gen Ilpesuanym BAC PO
yKazai, uyTo coracHo 1.1 ct. 11 3akona 06 obmecTBax
C OIpaHUYEHHON OTBETCTBEHHOCTBIO YUpEAUTEH 001IIe-
CTBa YTBEp)KJAIOT yCTaB B KaueCTBE YUPEIUTEIHHOTO
JOKyMEeHTa OOIIeCTBa, B OCHOBE KOTOPOTO JISKUT CO-
IIALICHUE YUYPEAUTENIEH, HOCSIEe 0 CBOEH IPUPOAE
rpakJJlaHCKO-TIPaBOBOM xapakrep [25, c¢. 110].

[Ipe3uanym BAC P® npsimo mpu3Hai, 4To ycTaB
oO0111ecTBa He ABJIAETCS 3aKOHOM MJTU ITPaBOBBIM aKTOM,
MO3TOMY C/I€TIKH, COBEPILIEHHBIE C HapyIIEHUEM I0JI0-
JKCHUH ycTaBa, He MOTYT ObITh NPU3HAHBI HElEHCTBU-
TeJIbHBIMHM Ha ocHOBaHUU CT. 168 'K PD [25, ¢. 108].

KittoueBbIM MOMEHTOM B ITPUMEHEHUH TPaKAaHCKO-
MIPaBOBBIX MOJIENIEH BO BHYTPUKOPIOPATHUBHBIX OTHOLIIE-
HUSX ABJISIETCS KOHCTPYKINS MHOTOCTOPOHHEH CHENKH,
pa3paboTKe KOTOPOW TOCBSIIICHBI MUCCIEAOBAHHUS Psiaa
YUEHBIX-I[UBUJINCTOB. AHAIU3UPYys HayuHbIE B3IVIAJIBI
Ha MpUpoxy ycTaBa ropuauueckoro numa, H. Kosnosa
MpUILIa K BBIBOLY, YTO YCTaB, YUPEKAAEMbIH OJHUM
WM HECKOJIbKUMHU TpaXkJaHaMu U (WJIH) IOPUANYECKH-
MU JIMIAMH, CJIeyeT MPHU3HATh OJHOCTOPOHHEW WiIn
MHOTOCTOPOHHEN KOPIIOPaTUBHOM CJIENKOM, KOTOpas
He sBisiercs moroBopom [10, c. 65]. PasBuBas unpero o
MHOTOCTOPOHHUX crenkax, JI.M. CTenanoB n0Ka3bIBAET,
YTO OCHOBHOE Ha3Ha4e€HNE MHOTOCTOPOHHE! CIENTKHU CO-
CTOMT, BO-TIEPBBIX, B 0003HaUeHUU (paKkTa JJOOPOBOJIIBHO-
CTH BXOXKJIEHUSI B OTHOCUTEJIHOE ITPABOOTHOILIEHHE, BO-
BTOPBIX, OYEPTUTH TO TMOBEJCHHUE, KOTOPOE OXKHIAeTCs
OT BCEX JIUII, YYaCTBYIOIIMX B BO3HHMKAIOILIEM BCIIEN 32
caenkoi mpaBooTHoIIeHuu [4, ¢. 50]. [lpumeHuTensHO K
ycTaBy aBTOp I0JiaraeT, YTo OH siBsieTcs: Gopmoii cren-
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KH, 00paMJISIIOLICH ee CofiepiKaHKe, a He CaMOU CICIIKOMH,
Kak TakoBol [4, c. 68].

HasepHoe, B nmpuBEAEHHON AOKTPUHAIBHON JIH-
HUU U [IPABOIPUMEHUTEIILHOM MPAKTUKE UMEETCS CBOS
soruka. OHAKO B CBSI3U C MPEUIOKEHUSMH, COJIeprKa-
mmucs B KoHnenuuy coBepiieHCTBOBaHUS 3aKOHOa-
TEJIBCTBA O BKIIOUCHUH B IIPEIMET €TI0 PEeTyIUPOBaAHUS
KOPIIOPATUBHBIX OTHOIICHHUH, HET HEOOXOAMMOCTH Jie-
(dhopMHpOBaTh HAYYHYIO CHCTEMY TPaKIaHCKOTO MpaBa
panu Toro, 4ToObl B 00MACTh MPABOBOIO PEryIHpOBa-
HUS MOXHO OBUIO BKJIFOYMTH KOPIOPATUBHBIC OTHO-
meHusi. Kak Obl HaM 9TOr0 HU XOTEJIOCh, HO KOPIIOpa-
TUBHBIE OTHOILIEHMS MO CBOEH CYUIHOCTHOW MIpHpoje
SIBJISIFOTCSL UMYIIECTBEHHO — YIPABICHYSCKUMHU, O YeM
TOBOPUJIOCH BhIlIE. 1 HAa0 HE yXOAUTH OT 3TOM Mpo-
Onembl, a pa3pemars eg.

Pacmmpenne npeamera rpa’kaaHCKOro 3aKOHOa-
TEJNBbCTBA MyTEM BKJIFOYCHHS B HETO KOPIIOPATHBHBIX
OTHOUIICHUH TpeOyeT pacIIUpeHusi M TPaxJAaHCKO-
IIPaBOBBIX aKTOB, KaK HOPMATHBHOTO, TaK W WHJIM-
BUAyaJIbHOTO Xapakrtepa. Pedb maer o0 ycTaBe KOM-
MEPUYECKUX FOPHUIUYCCKUX JIUI, PEHICHUSAX UX OOIIUX
coOpaHuii, opraHax, UHIAUBUIYaJIbHBIX TPABOBBIX aK-
Tax. Bce oHM HOCAT JOKaJIbHBIN XapakTep.

[TompiTaemcst CpaBHUTH U3JIOKEHHBIE TPOTHUBOIIO-
JIOKHBIE METOJIOJIOTUYECKHE TOJIXO/bl MPH YUpexKie-
HUU U HETOCPEACTBEHHOM OCYIIECTBICHUU ICSITENb-
HOCTHM KOMMepuUecKux koprnopauuid. Vcxons u3 panee
W3JI0KECHHOM MO3UIIMHU, MBI OyJleM UMETh B BHJLY Ipe-
JKJ1e BCcero akiroHepHeie oomectsa u O0O0.

Uro xe cO00M MPEACTABISET C/CNIKA yupeauTelieit
akuoHepHoro o6mectsa win OO0, ecinn NpUMEHUTD
TaKkyl JOKTPUHAJIbHYIO TOUKY 3peHus? IlockoibKy
UL CHCJIKH YYpeauTeleld ycTaHOBJIEHA 00s3aTellb-
Has nHcbMeHHas popma, TO GOopMaIbHBIM MOMEHTOM
COBEpILIEHUsI Takou caenku, kak ormedaeT .M. Cre-
[aHOB, SIBJISICTCS MOMEHT IIOJINMCAHUS JIOKYMEHTOB
(moxymenTa), oTpaxkaromux ee conepxkanue. K takum
JIOKYMEHTaM aBTOpP OTHOCHUT IPOTOKOJI YUPEeIUTEIbHO-
ro coOpaHus (peleHue eINHCTBEHHOTO YUYPEIUTENs),
JIOTOBOPBI YUpeAUTeNIeH, ycTaB, COIAIIeHNs] yYacTHH-
koB OOO (axIuoHepHbIe COMIAIIEHHUs), €CIH MOCIIE-
HUE 3aKJII0Yar0TCsl Ha dTare Co3JaHusi KOPIOpaTUBHOTO
oOpasoBanus [23, c. 27]. Takoe pasHooOpazue hopm
MIPOSIBIICHUS] BOJIEU3BSIBICHUS CIENIKH, PaccpeaoTode-
HUE YCJIOBUN OJTHOW CIENKH M0 HECKOJIBKUM JJOKYMEH-
TaM HUCKOJIBKO HE TIOPOYUT KOHLEMIUIO CAEIKU yupe-
JUTenell Kak eAMHCTBEHHOIO IOPUIMYECKH 3HaYUMOTO
(hakTa, HEOOXOUMOIO JIJIi BOSHHMKHOBEHUSI KOPIIOpa-
um [23, ¢.27].

TpeBora aBTopa B 4acTH paccpeJOTOYEHHOCTH J10-
KyMEHTOB CJEJIOYHOI0 XapakTepa HaM IOHSTHA, Tak
Kak B TMPHUBEICHHBIX YUYPEAUTEIBHBIX JIOKYMEHTaX
00513aTebCTBEHHO-TIPABOBOM ClIENIKE HE CYXKICHO OBITh
3arnaBHOW. OCHOBHOE Ha3HAYEHHE CJIENIKH, KaK U3BECT-
HO, 00CITy’)KMBaHHE IPaXkJaHCKOrO 000poTa, CyOBEKTHI
KOTOpPOTO MPOTHUBOCTOST JPYT JAPYTY Ha PaBHON OCHO-
Be. Kaxxiplii 3 HUX MaHU(QECTUPYIOT «CYBEPEHHOCTHY
CBOEH BOJIM TIO0 OTHOIICHHIO K BEIU, TO €CTh CBOOO-
Iy ¥ HEe3aBHCHUMBIH NMPaBoOBOH craryc. MoTHB K oOMe-
Hy MOOYX/1aeT MX B3STh Ha ceOsl B3aMMHbBIE IPABOBEIC
«OKOBBI», TIOCPEJCTBOM KOTOPBIX pa3periaercs 3TO
npoTHBOpeure. B 4yacTH IOCTUTHYTOro COIIAIIEHUs
BO3HHUKAET BJIACTh, KOTOPAs SBISAETCS MPUHYIUTEIbHON
JUTsl 00EUX CTOPOH.

KoneTpykuus o1HO — 1 MHOTOCTOPOHHHX CJIETIOK,
OTJIIMYHBIX OT KJIACCHYECKUX JIOTOBOPOB, CBOMM I'€He-
3MCOM MMEET JIOTOBOP MPOCTOro ToBapuinectsa. Crel-
nduKa 3Tol MpocToil (POPMBI JOTOBOPHOTO 00bEANHE-
HUS 3aKJIIOYAETCsS B TOM, YTO YYAaCTHUKH €ro CBOMMU
JEHCTBUSIMH TIpeciieyloT OOIIyI0 IIe7b 10 H3BJeYe-
HUIO MPUOBUIM WM JOCTHKEHUIO WHOTO pe3yJbrara
(ct. 1041 TK P®). HeoOb4HOCTD 3TOM KOHCTPYKIHMH
3aKJII0YAETCs B TOM, YTO B HEM MMEET MECTO «pa3pyliie-
HHUE» KIACCHYECKOT0 I0roBopa u GopMUpOBaHUE «Iie-
JIEBOI MHOXKECTBEHHOCTUY.

JloroBop mpoCTOTr0 TOBAapHILECTBA XapaKTepU3y-
€TCsl KaK MHOTOCTOPOHHHUH, OOIICIeIeBON, OpraHH-
3alMOHHBIN M (uaynuapubiid. CyIIHOCTh OpraHu3a-
IIMOHHOTO XapakTepa JIoroBopa, kak ormedaer C.M.
MIIoniHMKOB, COCTOUT B CO3[AaHUM «IIEJIEBOW MHO-
’KECTBEHHOCTHU JUI» [26, ¢. 8], KoTopast mpeaperniaet
BOIPOC O CO3/IaHUU OIIPEJIeNIEHHON OpraHu3aluy, Cy-
IIECTBYIOIIEH U pa3BUBAIOILIEHCS B «JJOTOBOPHOH 000-
JIOUKe».

OCo0EeHHOCTh YUPEKACHUS aKIIMOHEPHOTO 0OIIIe-
crBa 1 OOO cOCTOUT B TOM, UYTO U3HAYAILHO 3]I€Ch HET
«JIOTOBOPHOM 000JIOYKM», KaK HET U OJHO — MHOIO-
ctopoHHeil cnenku. Co3fgaHue 3THX XO3SHCTBEHHBIX
0OIIIeCTB MPOU3BOAUTCA ITyTEM UX YUPEXKJIEHUS 110 pe-
HICHHIO yupenuTeseit (yupeanTens).

Pewienne — 93TO HMCXOJOHBIA  yIpaBIEHYECKO-
MMYILECTBEHHBI BOJIEBOW aKT, KOTOPBIM 3a/at0TCs
Oyaymiue JAeHCTBUS yupeauTenedl (y4acTHHKOB) 00-
mecTBa. B CTpyKTypHO-OpraHM3allMOHHOM IIJIaHE OH
npeAcTaBIseT co00i (GopMy BBIpaKECHHUS OTpEIesIeH-
HOTO 00pa3yeMoro KOpropaTtuBHOTo oObeanHenus. C
COZICPIKATEIBHOM CTOPOHBI PEellIeHHE BKIIOYAET B CEOst
MOJTHOMOYHS T€X WJIM MHBIX €ro OpraHoB M y4YacTHH-
KOB. PerieHne 00 yupexieHrH X03sIiCTBEHHOTO 0011e-
CTBa KaK YIPaBICHYECKO-UMYILECTBEHHbBIN IIPABOBOM
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aKT TMOJy4yaeT CBOIO KOHKPETH3alMI0 B yCTaBe W 3a-
KIIIOYaeMOM YYpeIuTeIeM JIOTOBOPE O €ro CO3JaHuH,
B KOTOPOM OTIPEIENAETCs MOPSIIOK OCYIIECTBICHHS CO-
BMECTHOM IS TEILHOCTH, Pa3Mep YCTaBHOTO KaruTaa,
KaTerOpUH U THITBI aKIHH, MOUISKANINX Pa3MEIICHUIO,
MOPSIIOK UX OTUIAThI, IPaBa U 00S3aHHOCTH yUpeauTe-
JIEH.

Kak BUIHO, TONBKO B 3aKIIOYAEMOM JOTOBOpPE O
CO3JJaHMU OOIIECTBa MOKHO OOHAPYKUTh 00s3aTeIIb-
CTBO, CYIIECTBEHHBIM OOpa30M OTrpaHUYCHHOE «Iie-
JIEBOH MHOKECTBEHHOCTBIO», KOTOPYIO COCTaBIISIOT
yupeautenu. [IpaBaa, MOXKHO BBIACIHTH €LIE OIHO
00513aTeJIbCTBO, BO3HUKAIOIIEE B Pe3ybTare coryalie-
Hus yyactHukoB OOO min akiimoHEepoB, €ClIM OHO 3a-
KIIIOYaeTcsl y)Ke Ha dTale Y4YpesKACHHUS KOpIopaluy,
o uem ykazeiBaer J[.M. CremanoB [23, c. 27]. Ho u
3[IeCh Takoe 00s3aTeIbCTBO HE HOCUT KJIaCCHYECKOTO
XapakTepa, Tak Kak 1 OHO (POPMUPYETCs KaK «IIEIeBOe
MHOXKECTBO», TMpecienyomiee co00r psia Leiel ero
YUaCTHUKOB, KOTOpBIE (YOPMHPYIOTCS U JOCTHUTAIOTCS
B Mpollecce pealn3aly MpaB Ha akUuu Wik gonu. B
MeXaHH3Me YUPEKICHHUS XO3IHCTBEHHBIX 001IeCTB 00-
Hapy>XHBaeT ceOsl Takke 0053aTeNbCTBO 0 Mpuodpe-
TEHHIO aKLMH (I0JIM) B yCTABHOM KaruTalle 00IIecTBa.
3T0 00513aTEIBCTBO BO3HUKACT B MOPSAKE peaIn3alliH
peuieHnst 10ropopa o0 yupexaeHuu odbmectBa. OHO
npeaonpenensercss STUMH MpaBoBbiMH akTamu. P.C.
BeB3eHko BbICKa3al MHEHHE, YTO JIOTOBOP O CO3AaHUH
AO He SBISETCS TOTOBOPOM MPOCTOTO TOBAPUINECTBA.
OO0s13aHHOCTH IO OTUIaTe JOJIM B YCTABHOM KalHTaje
— 9TO OCHOBHAas OOS3aHHOCTH YUYPEAMTEINs, KOTOopas
BBITEKACT M3 JOrOBOpa MOANMCKA Ha akmuu. A cam
JIOTOBOP SIBIISIETCS JIBYCTOPOHHHM W BO3ME3IHBIM, H
nepesada UMyIIECTBA B TIOPAJIKE OIUIATHI aKIMK eCTh
WCIIOJIHEHNUE aKIIMOHEPHOIO JOrOBOpA MOAMUCKH [27,
c. 20].

O nanuuuu nog0OHOTO JOTOBOPA CBUIIETEILCTBY-
eT W CcyleOHas npakTuka. Tak, B mocraHosienuu [1BC
P® u nocranoBnenun [IBAC PO ot 29 ampens 2010
r. Ne10/22 «O HEKOTOpBIX BOMPOCAX, BO3HUKAIOIIUX
B Cy/leOHOI MpaKTUKEe MPH pa3pelieHuH CIIOpPOB, CBS-
3aHHBIX C 3alIMTOW TpaBa COOCTBEHHOCTH W JIPYTUX
BEIIHBIX IPaB» YKa3aHo, YTO «IIPH PACCMOTPEHUH UCKa
coOCcTBeHHHKA 00 NCTPEeOOBAaHNU UMYILECTBA, BHECEH-
HOTO B YCTaBHBIN (CKJIaJ04HBINA) KalUTaJl X03HCTBEH-
HOTO 0o0IIecTBa (TOBApHUIECTBA), CyAaM CIeIyeT y4u-
TBHIBaTh, YTO MTOJTYYCHHE UMYIIECTBA B KAY€CTBE BKJIa1a
B YCTaBHBIN (CKJIaI0UHBIN) KalTUTAaJ SIBJISETCS BO3ME3/I-
HBIM MTPUOOPETEHHEM, TaK KaK B Pe3yJbTaTe BHECECHHUSI
BKJIaJIa JIMLO0 NMPHOOpEeTaeT MpaBa y4yacTHHKA XO3si-
CTBEHHOT0 001ecTBa (ToBapuinecTsa) [28, ¢. 93].
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Kax BugHO, 3M1€Ch COCPENOTOUEH LIETBIN y3€eT mpa-
BOBBIX BOIIPOCOB U MPOOJIEM.

C omHO# cTOpOHBI, ITpU OPOPMIICHHH TMOAMUCKU
Ha akuuu, npuodperenuu gonu B OO0 3akmrovaert-
¢4, KaK y’K€ BHJIHO, BO3ME3JHbIN aoroBop. Ho 3ame-
HSIET JI1 OH cOOOH JJOTOBOP O CO3AaHUM KOPIOpALWH,
KOTOPBI OOBIYHO HWMEHYIOT JIOTOBOPOM IIPOCTOTO
ToBapuiectsa? [lymaercs, uto HeT. B cucreMHBbIX
OpTraHU3aMOHHO-(YIIPABIEHUECKO )-UMYIIIeCTBEHHBIX
OTHOILIEHUSIX NMPUOOPETeHUE aKIUK (J0JIM) €CTh pea-
JU3anrs B 9TOW YacTH TPEANISCTBYIOUIMX MPABOBBIX
akToB (pelieHre 00 yUYpexkJICHUH O0INeCTBa; YTBEPK-
JICHHE YCTaBa; 3aKIIOYeHUE JJOrOBOPa O CO3AaHUM 00-
[IeCTBA; 3aKJIIOYEHUE, BO3MOXKHO, aKIHOHEPHOTO CO-
rIameHus; coramenue yyactHukoB O0O).

Bo-BTOpBIX, BCA cHcTeMa KOPIOPAaTUBHBIX MPaBO-
OTHOUICHWH 3ajgaercsi aOCONIOTHBIMH —HEBEL[HBIMH
MMYIIECTBEHHBIMU NIPaBaMHi COOCTBEHHOCTH aKLMOHE-
POB Ha aKUWH (J10JM) YCTaBHOTO KamuTala oOLIecTBa.
OnHaKo BO3HUKHOBEHHMIO STHX MPaB IMPEUIECTBYIOT
ompe/esieHHbIe, TPUHSTHIE OyAyIIUMH aKIHOHEPAMH
(yuactHukamMu OOQ) npaBoBble akThl. OHU-TO U CO-
CTaBISIIOT TMPEIBAPUTEIIbHYIO CTAIUIO JAESTEIHLHOCTH
Oymymelt kopriopanun. [Tocne e€ 3aBepIIeHHs TOIBKO
Y HAYMHAIOT B CYIIHOCTH (PyHKIIMOHHUPOBATH KOPIIOpa-
TUBHbIEC PABOBBIC CBSI3U M OTHOWIeHUs. M 31ech Beny-
mas och: Kopropanusa — akuuonep (ygactauk O00)
NpeAoNpeneNsieT Tenepb pa3BUTHE U JESATEIHHOCTD
caMoil Kopropauuu U e€ akIMOHEpOB (yYaCTHHKOB
000). [Ipruem B Tako# 1€ATENBHOCTH 3TH JBE CTOPO-
HBl TO CJIIMBAIOTCS (TOJIOCOBAaHUE YYACTHUKOB (aKIHO-
HEpOB) Ha oOHIMX COOpaHUsX O3HAYAET peallu3aluio
yIpaBieHYECKO-UMYIIIECTBEHHBIX MPABOMOUNI UX KaK
COOCTBEHHHKOB W OJAHOBPEMEHHO [ESITEIBHOCTH Op-
raHa XO3SHCTBEHHOTO PYKOBOJCTBA), TO pa3AeisFoTCs,
KOTJla OHM NMPOTHBOCTOST Kak KOHTPareHThl B 00s3a-
TEJILCTBEHHBIX IMPAaBOOTHOIIEHHUX. OJHAKO JWHAMU-
Ka aOCONIOTHBIX MpaB COOCTBEHHOCTH aKIHOHEPOB
(yuactHukoB OOO) mpoOUCXOAWUT NMPHU HAJIUYUU KOH-
KPETHBIX IOPUINYECKUX (HAKTOB.

IIpaBoBas npupoza npeaBapuTENbHON CTAIUN JIe-
ATEJILHOCTH KOPIIOpAIMH, KOI/Ia €€ YYaCTHUKH ellle He
cranu akiuoHepamu (He npuodpenu goau B 000), 10
KOHIa He BbisscHUIIA. OJHaKO cyneOHas MPaKTHKa JaeT
onpeneseHHbl Marepuan A ee nposicienusa. OO0
«Huxka» obpaTtunock B ApoutpaxkHsiii cyq Kamuarcko-
rO Kpasi C 3asBJICHHEM O MpPU3HAHUM HEACHCTBHUTEIb-
HbIMU pemeHuii Macnekuyu denepalibHON HAI0rOBOM
CIIy’)KObI 00 OTKa3e B TOCpPETHUCTpaldy MU3MECHEHHH B
CBEJICHUS O OPUMYECKOM JInLE, conepxkaiuecs B EI'P
IOPUIMYECKUX JINL, CB3aHHBIX C BHECEHHEM H3MEHe-
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HUI B yupeauTenbHble JOKyMEHTHI 0011ecTBa, U 00 OT-
Ka3e B FOCPEeTruCcTpallii U3MEHEHHUI, BHECEHHBIX B CBe-
JIEHUSI O FOPUANYECKOM Jule, coaepxkamnecs B EI'P, e
CBSI3aHHBIX C BHECEHHEM M3MEHEHUH B yUpeaUTeIbHbIe
JIOKYMEHTBI O0IIIECTRA.

Pemennem ApOutpaxksoro cyga Kamuarckoro
kpast or 24.11.2008 1. TpeGoBaHHUS YIOBICTBOPEHEI.
[TocranoBnenuem [lsToro apOUTpakHOTO AamneIISILIHU-
onHoro cyya ot 30.04.2009 rona peuenue cyaa nepBoi
WHCTaHIIMA OTMEHEHO, B YJIOBJIETBOPEHHUH 3asBJICHHBIX
TpeboBaHmii oTkazaHo. [locraHoBieHneM ApOUTpaxk-
HOTO Cyla KaccallMOHHOW MHCTaHIUHM OCTaBJICHO 0e3
W3MEHEHUI MOCTaHOBJIEHHWE ApPOUTpPaKHOTO cyjaa arl-
MEeTSIIMOHHON MHCTAHIUH.

[locranoBnennem  Ilpesuguyma BAC  POD
Ne11470/09 ot 12 suBaps 2010 1. moctaHoBieHust Ap-
OUTPaXHBIX CYJOB ANMEIALMOHHONW M KacCallMOHHOM
WHCTaHIMH OTMEHEHBI, pelieHne ApOUTPaKHOTO cyaa
[epBOi MHCTAHIIMU OCTaBJIEHO 0e3 N3MEHEHUI.

IIpu stom Ilpesunuym BAC yxkazan, uto 3akoH
00 ofmecTBax € OTpaHUYEHHOH OTBETCTBEHHOCTBHIO
MIPSIMO TIpelyCMaTpUBaeT B KAYE€CTBE MMOCIIECTBHS He-
BHECEHHs JIMIIOM BKJIaJla B YCTaHOBJIEHHBIN CPOK Ipe-
KpallleHHe ero y4acThsi B yKa3aHHOM OOILECTBE IO HC-
TEUEHUHM YKa3aHHOTO CpPOKa B CBSI3U C IEPEXOOM €ro
10K o01IecTBy. 3asBlIeHHE JTOTO YYAaCTHHUKA O BBIXO-
Jie MO0 UCKIIFOYSHHMsI ero U3 o0IecTBa He Tpedyercs
[29, c. 142-145].

Kaxk Bunno, yuactauk OOO cTaHOBUTCS TAKOBBHIM
JIMIB [IPH OTUIaTe CBOEH JI0JIM B yCTaBHOM KanTaie 00-
miecTBa. /1o 3TOro MOMEHTa JIMLO MPU3HAETCS y4yacT-
HUKOM YCIJIOBHO (TIpH YCJIOBHM OIJIaThl JOJH B yCTa-
HOBJIEHHBIN CcpoK). [IpMHIMIIHANBHBIM 371ECh SBISETCA
MOJIOKEHHE: HE y4acTHe B XO3SHCTBEHHOM OOIIECTBE
MOPOXKJIAET MPaBO HA MPUOOPETCHUE 0T B YCTABHOM
KaruTase, a Ha000pOT, IPABO COOCTBEHHOCTH Ha JIOJIO
MOPO’KAAET BCE MPABOBbIE MOCIEACTBUS IPU HAINIUH
COOTBETCTBYIOIIHNX IOPUANIECKUX (PAKTOB.

[IpusHanne BceX BO3HHUKAIOIIUX KOPIIOPATHB-
HBIX  OTHOIIEHWH  00s53aTeNbCTBEHHO-NIPABOBBHIMH
CTaBHT TOPOH Hepa3pelMble BOMPOCHI CyIeOHO-
apOUTPa)KHON MPAKTUKH, KOTOpasi BBIHYK/ACHA KaKUM-
TO 00pa30M yUUTHIBaTh aKIUU (JI0JIU, [Tau) B Ka4€CTBE
«(pukunm» Bemu, uHOTO €€ cypporara. XoTs B Jei-
CTBUTEJILHOCTH aKIUH (101U, T1an) ABJISIOTCS TOBAPHO-
MMYIIECTBEHHBIMH OJlaraMu, Ha KOTOPbIE BO3HUKAET
abCOJIIOTHOE HEBEIIHOE MMYIIECTBEHHO- YIIpaBlieHYe-
CKO€ MPaBo COOCTBEHHOCTHU X BIIa/ICNIbLIEB.

[Ipesunuym BAC P® B cBoeM moctanoBiaeHUU No
11458/09 ot 17 HosiOpst 2009 r. ykasa, 4To, MPEIAbsB-
JIsis. UICK K 00mIecTBy co ccwpuikoi Ha cT. 301, 302 'K

P®, o6mectBo «Jloructuk — Cutuy 3asBHIIO, 4TO J0-
TOBOP KYIUIH — MPOJIAXHU TOJIEH B YCTAaBHOM KalUTae
obmectBa «LUUD» ¢ Uepnrix FO.C. He 3akmiouano u B
KaKoW-1100 APyrod popMe NpruHaAIISKAITUE EMY JOJIN
HE OTYYXaJ0, CIeI0BaTEeIbHO, UMYIIECTBO B BUAE J0-
Jieit B ycTaBHOM Karutaie ooiiectsa «L[11D» BbIObLIO
U3 €ro BIAJEHUS MOMHUMO ero Boid. Cy/bl, yAUTHIBas
MaTepUAIbHO-TIPABOBYI0 KBAJIU(UKAIUIO 3asBICHHO-
ro TpeOOBaHUS, MPABOMEPHO PACCMOTPENH €ro Kak
BUHJIMKAIIMOHHOE TpuMeHuTenbHo K cT. 301, 302 I'K
P®, uro orBewaer npaBoBbsIM noxaxoxam lIpesunnyma
BAC P®, copmynupoBaHHBIM B OTHOILICHHH aKIIUN
B nocraHoBieHusx ot 29.08.2006 . Ne 1877/06 u ot
14.07.2009 1. Ne 5494/09 [30, c. 146-148].

B mpuBeneHHONW M WHOU CyneOHO-apOUTPaKHOM
MIPaKTUKE MPOCIECKUBACTCS JIMHUSI HA MPU3HAHUE TIpa-
Ba Ha aKIuH (JOJH, Mau) UX BIAJCIBIICB B KAaYECTBE
npaBa coOCTBeHHOCTH. W Temeph 3ajadya COCTOHMT B
TOM, YTOOBI BBISIBUTH CICIIHAIILHBIC CPEJACTBA 3aAIIUTHI
TaKuX MPaB, OTJIMYHBIC OT T€X, KOTOPHIE CBONCTBECHHBI
BEII[HBIM IpaBaM COOCTBEHHOCTH, a TAKIKE YCTAHOBUTh
MPUMEHUMOCTh BEIIHO-IIPABOBBIX M HHBIX CPEACTB K
3alUTe HEBEIIHBIX MMYIIECTBEHHBIX MPaB COOCTBEH-
HOCTH.

B aTOM OTHOIIIEHUHU TIPEACTABISIIOT HHTEPEC MO3U-
UK apOUTPaKHBIX CYJOB pa3HbIX HHCTAHIMH. Tak, OT-
MeHsis perienue ApoutpaxkHoro cyna Kpacnogapckoro
kpas ot 19.05.2008 r. u mocranosnenue IIsTHaanaroro
apOUTPaKHOTO aneusIuoHHoro cyna ot 11.12.2008
. B 4aCTU OTKa3a B UCKE O CIIMCAHHH C JIUIEBOTO CUe-
ta OO0 «Hemnan» 50000 axkuuii 1 3a4ucIeHU UX Ha
CYET UCTIA, CYJ KAaCCAllMOHHOW MHCTAHIUU YKa3aa Ha
MpaBoBYI To3unui Beicmero Apourpaxuoro Cynia
P®, BelpaxeHHyl0 B nocraHoBieHusaX lIpesuaumyma
BAC P® ot 03.06.2008 . Ne1176/08 1 ot 10.06.2008 1.
Ne5539/08: cratbst 12 'K PD npexycmaTtpuBaeT Takoi
CIoCo0 3alUThI TPAXKIAHCKHX MPaB, KAK BOCCTAHOBJIC-
HUE TIOJIOKEHUS, CYIIECTBYIOIIETO 0 HAPYIICHUS TIpa-
Ba; B 00J1aCTH KOPIIOPATUBHBIX OTHOIICHHI peain3aius
JIAHHOTO CIOCO0a 3alUThl MOXKET BBIPAXKATHCS B BUJIC
MIPUCYKACHUS UCTIYy COOTBETCTBYIOIICH OMU y4acTHUs
B YCTaBHOM KaIlUTaJe XO3SHCTBEHHOTO TOBAPHUIIECCTBA
WM 00IIEeCTBA UCXOSI U3 TOTO, YTO OH UMEET MPaBo Ha
TaKOE y4acTHE B HUX U MMeJ Obl 3TO MPABO, €CIIU ObI
OTBETYMK, COOJIIOass TpeOOBaHUs 3aKOHOJATEIILCTBA,
JICHCTBOBAJ TOOPOCOBECTHO U pa3yMHO. PasyMHOCTh 1
JIOOPOCOBECTHOCTh — 3aKOHOJATENIBHBIC MPE3YMIIIHH
[31]. Dra nmo3urus mony4uia U JOKTPHHAILHOE 000-
cHoBaHue. B pamkax TpeGoBaHHS O BOCCTaHOBJICHUU
KOPIIOPATUBHOTO KOHTPOJISI TIOJUICKAT JOKA3bIBAHUIO
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[MTPOBJIEMbI TEOPUU U NUCTOPUU TIPABA U TOCYIAPCTBA

(ompoBepikeHHI0) T0OPOCOBECTHOCTh U Pa3yMHOCTh
JericTBui orBeTunKa [32].

[TosokUTENHLHO OllCHUBAsl TEHJCHIUIO, CBUJIC-
TEJIbCTBYIOIIYIO O MPHU3HAHUU IpaBa COOCTBEHHOCTH
Ha JIOJIFO, aKI[HI0, Mall Y4aCTHUKOB KOPIIOPATUBHBIX OT-
HOILIEHUH, HEOOX0aUMO 0oJiee YETKO OIPEIEIUTh 3TO
npaBo. Cyzpl, 3alMiIas 3TO MPaBo, HE HAa3bIBAIOT €ro
paBoM COOCTBEHHOCTH, TIO3TOMY BO3HHMKAET HEKOTO-
pasi HeJOKa3aHHOCTb, Jaiommas o cede 3HaTh, KOTAA B
WX PEIICHUSX WM MOCTAHOBJICHUSAX OOBIYHO MPUME-
HSIETCS BBIPAXKECHUE «JI0JI Y4acTHsl B YCTaBHOM (CKJa-
JIOYHOM) KaruTane». TepMUH «ydacTUs»» MHOTO3Ha-
yeH. [ToaTomy, IpU3HAB MpaBO HA aAKIUIO, JOJIO, Nal
HEBEIIHBIM UMYIIICCTBEHHBIM IIPABOM COOCTBEHHOCTH,
CJIeJlyeT UMEHOBATh UCKOBbBIC TPEOOBAHUS B BHJIE TIPU-
3HAHUS TpaBa COOCTBEHHOCTH Ha JIOJNIO B YCTAaBHOM
(CkIamoYHOM) KamuTajie, 32 KOTOPBIM aBTOMAaTHUYECKHU
CIIelyeT y4acTHe JIMIa B COOTBETCTBYIOLIEH KOPIIO-
paruu. BakHOi# B 3TOM IJIaHEe CTAHOBHTCS MpoOJieMa
COOTHOIIIEHUS J0J1el (aKLuii) B acleKTe J0JIeBOM MpH-
ponsl obiel cooctBeHHocTH. HaBepHoe, B kopriopa-
THUBHBIX OTHOIIICHUSX 00INasi J0jeBas COOCTBEHHOCTh
MpeTepreBaeT U3MEHEHUS, OIPE/ICIICHHY0 MOAH(UKa-
LU0, 3aCIYKUBAIOIIYIO JIOTMOJIHUTEILHOTO HCCICIO-
Banus. OgHako BMecTo 3Toro B KoHIienuu pa3BuTus
IPa)IaHCKOT'O 3aKOHO/ATEJIbCTBA BHICKA3aHO HETaTHB-
HOE OTHOILIEHHE K 001ieli cobcTBeHHOCTH. B Hell oTMe-
YEHO, YTO CJIEIYeT OTKA3aThCs OT TEPMHUHA IIPABO 00-
el COOCTBEHHOCTHY, OJHOBPEMEHHO YCTAHOBHB, UTO
o01masi COOCTBEHHOCTh — 9TO MPAaBOBOM PEXHMM BEIIH
(Bewieit), npuHauIeKalIel Ha «OOBIKHOBEHHOM TpaBe
JBYM K Oosiee Junam [8, c. 53].

Xouercss HalEAThCS, YTO 3aKOHONATENh HE BOC-
MPUMET 3TH PEKOMEHIAINH, KOTOPbIE B CBOEM JOKTPH-
HaJbHOM U TPAKTUYECKOM CMBICIIC SIBIISFOTCS TYITHKO-
BbIMH. HeoOXoquMOCTh 4EeTKOro MOHMMAaHUsI CTaryca
y4acTHUKA KOPIIOPATUBHBIX OTHOIICHH, HWMEIOIIETO
IpaBO COOCTBEHHOCTH Ha akKLUU (II0JH, Maii), 0co0o
MPOSIBJISIETCS IIPH PEOPTaHM3ALMN OPTaHU3AlIMH, KOT/Ia
Y4aCTHUK (YYaCTHHMKH) PEOpPraHHU3yeMOH CTPYKTYphI
HE MPUOOPETAIOT J0JIA B YCTABHOM KaIllUTajle CO3/[aBac-
MOT0 00111ecTBa. XapaKTePHBIM B 3TOM ILJIAHE SIBJISICTCS
cleyIolee Jelo.

lonuaposa T.B. oOparunack B ApOUTpaXKHbIN CyjI
PocroBckoii obnactu ¢ uckom k OO0 «PribosoBerkoe
X03511cTBO «COLMANUCTHYECKUI MyTh» 00 00s3aHUM
BHECTH HCTIa B yucio ydactHukoB OOO c moneii B
YCTaBHOM KaruTase B pasmepe 744 pyois. OOmiecTBo
00pa3oBaHO MyTeM peopraHuzanuu pbiOkonxo3a «Co-
LHUATMCTUYCCKUI TyTh». Perienunem ApOuUTpaskHOTO
CyJla KCKOBBIC TPEOOBaHUS YOBJICTBOPCHBI: Ha O0IIIe-
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CTBO BO3JIOKEHA O0S3aHHOCTH BKIIIOUUTH | OHYApOBY
T.B. B uncii0 yuacTHUKOB 00lIeCcTBa ¢ J0JIel B yCTaB-
HOM Kanuralie B pazmepe 744 pyousi.

Pemenne cyga Obu10 00KalIOBaHO OTBETYMKOM B
[TaTHagUaTBIi  apOMTPaKHBIA AaNeIUISIMUMOHHBIA CY/I,
KOTOPBII pelIeHUE cy/a IepBOil HHCTAHIIMKA OTMEHUII B
ucke ['onuaposoit T.B. xk OOO «Pr16onoBenkoe xo3sii-
cTBO «COIMATUCTHYECKUI MYTh» 00 00s3aHUM BKJIIO-
quTh €€ B yucyio yuacTHUKoB OOO ¢ j1oneil B ycTaBHOM
KanTaje B pasMepe 744 pyOist — oTKazal.

Cyn, oTka3pIBasi B NCKE, OTMETHII, YTO BO3JIOKEHHE
Ha 00IIeCTBO OO0S3aHHOCTH TIO BKJIIOYEHHIO B COCTaB
YYaCTHHKOB KOTO-JIMOO HE OCHOBAHO Ha 3aKOHE, SIBIISICT-
s CIIOCOOOM 3aIUTHI, KOTOPBIN HE MPEeTyCMOTPEH U He
JIOITyCTUM 3aKOHOM.

Boccranosnenue npaB UCTIA Kak y4yacTHHMKa 00-
IIECTBA B JAHHOW CUTYyallM¥ BO3MOKHO TOJIBKO 32 CUET
WHBIX YYaCTHUKOB OOILIECTBA, HO HE 32 CUET CaMoro 00-
miectsa. Jlumy, skenaroniemMy BepHYTh (BOCCTaHOBUTB)
npaBa y4yacTusl B XO3SHCTBEHHOM OOILECTBE, CIEAYET
NPEABSBUTh TPEOOBaHUS K YYaCTHHKAM OOIIECTBa C
yKa3zaHHEM Kakoi MMEHHO pa3Mep IpaBa y4acTus, Bbl-
paXEHHBIN B JaHHOM CIly4yae B JIOJISIX B YCTaBHOM Ka-
nuTaje olliecTsa, CIeaAyeT nepeaarh UCTIy OT KaXKao-
TO U3 y4acTHHKOB [33].

Pa3penienne maHHOrO criopa He MpeacCTaBiIseTcs
BO3MOXHBIM, €CJIM HCIOJIb30BATh KJIACCUYECKHE MOJIO0-
JKEeHMsI JTOKTPHHBI IPakJIaHCKOTo NpaBa. PykoBoACTBY-
SCh UMH, HEJb3s1 0OHAPYKUTh OTHOIICHUSI COOCTBEH-
HOCTH B JJAHHOMW XO35KHCTBEHHO — IIPAaBOBOM CUTYallUH.
B myumiem cirydae ucten MOXXeT NpeTeH10BaTh Ha BO3-
MellleHHe YOBITKOB B CBSI3U C JIMILICHHEM €ro JOJIM B
co3MaHHOM B pesyiabrare peopranuzanuu O0O0.

OnHako kaKyto Obl JOKTPHHY MBI HE B3sUIM Ha BO-
Opy’KeHHE, TPYAHO COITIaCUTHCS C YTBEPKICHUEM Cy/ia
aneJUTILIMOHHON MHCTAHIIMM O TOM, YTO BOCCTaHOBIIE-
HUe npaBa y4yactus ['oHyapoBoil T.B. BO3MOXKHO JIMIIb
MOCPEACTBOM TPEIbSABICHUS UCKA TOIBKO K yYacCTHH-
kam OOQ, a He k caMoMy 001ecTBY. Britie Hamu ObLTO
000CHOBAaHO TIOJO)KEHHE O TOM, YTO MEXIY MpaBOM
coOCTBEHHOCTH akuuoHepoB (yuacTHukoB OOQ) Ha
aKuu® (JOJM) M TPaBOM COOCTBEHHOCTH OOILIECTBa
CYLIECTBYET OpraHWYecKas B3aUMOCBSA3b. YCTaBHbBIN
KallUTajl B MPOU3BOAMUTEIBLHOM M CTOMMOCTHOH CBO-
ux (opmax sBIsETCS COOCTBEHHOCTHIO obmecTBa. Ho
OJTHOBPEMEHHO OH B CTOMMOCTHOW CBOEH (opme co-
CTaBIISIET IOJHM YYaCTHHKOB ATOTO OOIIECTBa, KOTOPHIC
00pa3yroT X MpaBo cCOOCTBEHHOCTHU. Peannzanus npas
JIOJIEBOM COOCTBEHHOCTH YYacCTHHUKOB HEBO3MOXKHA
0e3 KCII0JIb30BaHUs MpaBa COOCTBEHHOCTU OOIIECTBA
Ha €ro ycTaBHBIN KamuTaji, U Hao0opoT. B atux ycio-
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BUSIX BOCCTAHOBUTbH IIPaBa COOCTBEHHOCTH Ha JIONIO B
OO0OO BO3MOXKHO, JINIIb MPEIBABIAL UCK K yIaCTHUKAM
u camoMmy oOmiecTBy. Besikoe M3MeHEHHE yCTaBHOTO
KanuTagia HeBO3MOkHO Oe3 yuactHukoB u OOO0. Jla
COOCTBEHHO TOBOPS, JTI000€ pEIICHHE YIACTHHKOB 00
M3MEHEHWH WX JIONH, TIPOTEKalolee B pexkxnMe o01e-
ro coOpaHus, SBISETCS OJHOBPEMEHHO U DPEIICHHEM
camoro OOOQ.

Bo3MoxkHBI BapUaHTbl BOCCTAHOBJICHUA IIpaBa
coOcTBeHHOCTH Ha nomto [onwaposoit T.B. B ycras-
HoM Karntasie OOO: yBenmndeHne YCTaBHOTO KaluTasa
OOO c¢ BblACIIEHUEM €l COOTBETCTBYIOUIEH 10MH, Ie-
pepacrpeiesieHue JIoJei B CYIIeCTBYIONIEM YCTaBHOM
KaruTaie. YKazaHHbIe (DOPMBI 3alUThl HE SBISIOTCS
06H33TCHI)CTBGHHO — IpaBOBbLIMH. Onu HaxogsaTCsa B
cthepe 3amuThl TIpaBa COOCTBEHHOCTH, WMeEs, KOHEU-
HO, CBOIO CIeIu(UKy, 00YCIIOBICHHYIO HEBEIIHOM ero
MPUPOJIOH.

B xome peanmzanuu ymnpaBIeHYECKOTO MPABOMO-
4yus TpaBa COOCTBEHHOCTH Ha akUHIO (JI0JI0) CKIIa-
JBIBAIOTCS CaMble Pa3HOOOpa3Hble OTHOLICHUS MEXKIY
y4aCTHUKAMH U XO3SHCTBEHHBIM 00IIIECTBOM, €TI0 Opra-
Hamu. Bce oHM He ToAmagaroT Mo 00s13aTeIbCTBEHHO —
MIPaBOBYIO MOJIEITb, JUII KOTOPOI HeoOXoAnMa ompere-
JICHHAsI IMYIIeCTBeHHas: 000COOIEHHOCTh CyObEKTOB,
MIPOTUBOCTOSIHUE JIPYT APYTY, KOTOpbIE HE OOHAPYXKU-
BalOTCS BO BHYTPUKOPIIOPATHBHBIX O0PAa30BaHUAX.

Hcxonnoe mnpaBoMoume aknnoHepa (y4acTHHKA
00O0) kak coOCTBEeHHHKA aKIIUHU (JOJTH) HA TIOTYUCHUE
TUBHUICHA (JI0X0/1a) pean3yeTcs OCPEeICTBOM 00s3a-
TENBCTBA, BO3HUKAIOIIETO MEXKIY HAM U O0IIIECTBOM Ha
OCHOBAaHUM KOHKPETHBIX IOpUANYECKUX (PaKkToB (mpes-
JIOXKCHHSI COBETA JUPEKTOPOB, pelieHue o01iero coopa-
HUS, aKThI HCTIOJTHUTEILHOTO OPTaHa).

B xoprnopaTHBHBIX OTHOIIEHUSX 0CO00€ MECTO OT-
BOJIUTCSl €IUHOJIMYHBIM WCIIOJHUATENBHBIM OpraHaM,
KOTOpbIE 3aHUMAIOTCS OIEPATUBHO- XO3SICTBEHHOM
JESITeNbHOCTBIO, B TOM YHCJIE 3aKJIIOYAIOT MHOTOYHC-
JIEHHbIE 0053aTeLCTBEHHO-TIPABOBBIC  CICIKH, KO-
TOPBIMU OOIIECTBY HEpPEeAKO NMpUYMHAETCS ymepO B
CBSI3W C HAPYIICHUSAMU UMH JIEHCTBYIOIIETO 3aKOHO/IA-
TeNbCTBA. B MpaBONPUMEHUTENHLHON MPAKTUKE B ATOU
CBSI3W BO3HHKACT PsiJi MPOOIeM, pellieHne KOTOPhIX He
OTJINYAETCSI EANHO0OPA3HEM H MOCIIEI0BATEILHOCTBIO.
Peub uzeT o TOM, Kakoe 3aKOHOAATENBCTBO MPUMEHSITH
(TpynoBoe WM TpakJJaHCKOE) MTPH MPEIbSIBICHIH NCKa
0 BO3MEIICHUM PYKOBOAWTENIEM yIIepOa OOIIECTRY,
MPUYMHEHHOTO HEMPaBOMEPHBIMU €ro JeHCTBUSMU?
Jlaiee, MOXeT M TakOW HMCK TPEAbSIBUTH aKIIHOHEP
(yuactouk OOQ), eciii B MOMEHT 3aKIIFOUEHUS OCIia-
pUBacMOM CJIEJIKH, KOTOpas MPUYMHUT yIiepO oOiie-
CTBY, OH €Ile HE CTaJl yYaCTHUKOM KOPIIOpaIiu?

CHOXXHOCTB B OTIpE/ICICHUH CTaTyCca eMHOIMYHO-
TO PYKOBOJUTEISI OOIIECTBA CBsI3aHa C TEM, YTO Ha 3Ty
JIOJDKHOCTH OH W30MpaeTcss o0muM coOpanmeM (ecim
pelIeHre 3TOro BOIPOCca HE OTHECEHO K COBETY JINPEK-
TOPOB) U C HAM 3aKITIOYAETCs TPYIOBOM JOTOBOP.

Bomnpocs! Bo3Menenus yuiepoa B KOpIopaTuBHOM
Y TPYZIOBOM 3aKOHO/JATEIbCTBE PELIAOTCS [T0-Pa3HOMY.

Tak, B ApOutpaxkubiii cyq PoctoBckoit obnmactu
OBUI TPeAbsABICH HCK KOHKYPCHOTO YIIPaBIISIOIIE-
ro OOO PIIK «I'mobyc» k orBeTunkam Mbpopren T.I.,
XoxnoBy A.O., Marucosy @.B. 0 B3bIcKaHUH yOBITKOB.
HckoBble TpeOOBaHUSI OCHOBAHBI TEM, UYTO YYaCTHHKH
o01ecTBa 0JI00OPHIIU CIIENKY TI0 TIPOJIaXKe aBTOMOOWIIS,
0aJiaHCOBOM CTOMMOCTBIO 844546 p., KOTOPBIH OBLI IPO-
nman gupekropoM 3a 100000 p. Cyx ykazan, 9To cienka
KYIUIM — NPOJAXH HE IPHU3HAHA HEECHCTBUTEIBHOM, B
CBSI3HM C Ye€M OCHOBAHHI JJIsl YIOBJIETBOPEHUS UCKa K
yuactHukam OOO He nmeercs. B otHomenun Xoxiio-
Ba A.O. ApOUTpakHBIH CyIl yKa3all, YTO OTHOILEHHS C
JTUPEKTOPOM PETrYIUPYIOTCS HOPMaMHU TPYIOBOTO 3aKO-
HOJIaTEIbCTBA, ¥ TIOPSIOK MIPUBIICUEHHUS €T0 K MaTepH-
aJIbHOM OTBETCTBEHHOCTH, ycTaHOBIeHHbIH TK PD, He
coOmroneH [34].

Cyn aneyuIsiuMOHHOW MHCTaHLUH, COCIABUIMCH HA
MPOITYCK CPOKa MCKOBOM TaBHOCTH, O YEM 3asBUIIN BCE
OTBETYHKH, peleHrue ApOUTPakHOTO Cy/1a epBOil MH-
CTaHIIMH B YaCTH B3bICKAHHS YOBITKOB C OBIBIIIETO JH-
pekropa OOO octaBun 6e3 n3mMeHennit [35]. OmHako
BOTIPOC O TOM, TI0 KAaKOMY 3aKOHOJIATE€IILCTBY BO3MEIIIa-
I0TCsI YOBITKH, IPUYMHEHHbIC SAMHOIMYHBIMI PYKOBO-
JUTCIIAMUA KOpIopalun, OCTA€TCA HEPA3PCHICHHBIM. B
MPUBEICHHOM JIeJie CYJl IPU PEUICHUH BOIpoca O Mpo-
MMyCKe CPOKa MCKOBOW JaBHOCTH MCIOJIB30BaJl HOPMBI
ct. 181 'K P®, B T0O Bpems Kak Cy[ IEPBOA MHCTAHLIUU
B OTHOIIIEHUH PYKOBOIUTEINS IPUMEHUI HOPMBI TPY/I0-
BOT'0 3aKOHO/IATEIIbCTBA.

Hymaetcsi, 4TO pa3rpaHUvYeHHE KOPIOPATUBHBIX
HOPM M HOpPM TPYIOBOTO 3aKOHOJATEIbCTBA JIOJIHDKHO
BECTHCh MCXOS M3 TeX (DYHKIIUN W IMOJTHOMOYHH, KO-
TOpBIE OCYIIECTBISET €NMHOINIHBIA UCTIOHUATEIbHBIH
Opraf (IUPEKTOp, TeHEPAIBHBINA TUPEKTOP, MPE3UACHT
1 T.11.). Eciii My HeTocpeICTBEHHO peasi3yeTcs Ipei-
MIpUHUMATENbCKas (KoMMepUecKasi) AeSITebHOCTD, PY-
KOBOJIUTENb HECET 00s13aHHOCTH U OTBETCTBEHHOCTH 110
TPaXTaHCKOMY 3aKOHOATEIbCTRY.

Kraccnueckum mpuMepoM 3TOTO SIBISIETCS BBI-
[ICTIPUBEIEHHOE JIeNI0, TJ€ CIOp BO3HHUK O HEACH-
CTBUTEIHHOCTH (IEHCTBUTEIHLHOCTH) KOMMEPUECKON
cAenku. PyKoBoAHWTENh CTAHOBUTCS OTBETCTBEHHBIM B
KOPIIOPaTHBHOM CIIOpE.

OYHKIIUA ¥ TIOTHOMOYHS PYKOBOIMTENS XO3si-
CTBEHHOTO o0miecTBa B cepe TPyAOBBIX OTHOIICHUH
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BBISIBIISIIOTCS IPH M30paHUU MITH OCBOOOXKIEHHH €TO OT
3aHUMaeMOM JIOJDKHOCTH, Ha3HAYCHUH I OCBOOOXK-
JIEHUH OT JOJDKHOCTH JIPYTUX PaOOTHUKOB, BBEIACHHUU
HOBOTO MITaTHOTO DPACIUCAHUs WM U3MEHEHHH Jei-
CTBYIOIIETO, HAPYIICHUH TPYJOBOTO pUTMa U T.I. Kak
paBWJIbHO oTMeueHo B noctanoBieHnu ®AC C30 ot
18 stuBapst 2007 r., meno Ne A42-1345/2006, npu BbI-
SICHEHHHU BOTIPOCA O TOM, SIBIISIETCS JIM CIIOP TPY/IOBBIM
WM KOPIIOPAaTHBHBIM, HEOOXOMUMO HCXOIWTH HE W3
OCHOBAHHH 3asABJICHHBIX TPEOOBAHWM, a M3 IpeaMeTa
cnopa. ViMeHHO B mpeaMeTe criopa, Ha HaIll BT, U
MIPOSIBJISIFOTCST T€ WM WHBbIC (DYHKUIUU U TIOJTHOMOYHS
€IMHOJIMYHOTO UCIIOTHUTEILHOTO OpraHa KOpHopauuy.

B npaBonpuMeHUTENBHON TPAKTUKE HEPEIKO BO3-
HUKAIOT CITOPBI, KOT/Ia YYaCTHUK KOPIIOPALIUU MPEIb-
SIBIISIET MICK O MPU3HAHUH HEJCHCTBUTENBHOMN CIIENKH,
3aKIIFOYCHHON PYyKOBOTUTENEM, XOTS B MOMEHT e€ 3a-
KIIIOUCHHSI YYACTHUKOM (2KLIMOHEPOM) KOPIIOpaluu He
sBIsUICs.. Takue criopsl B CBOE BpeMsi BO3HHKAJIM B aK-
IUOHEPHBIX O0IIeCcTBaX. JTOMY CIIOCOOCTBOBAJIO TIO-
JIO)KEHUE 3aKOHa O PHIHKE IIEHHBIX OyMar, TJIe YKa3aHo,
YTO YMHCCHOHHAA [IeHHas Oymara IMeeT paBHbIe 00beM
Y CPOKH OCYIIECTBIICHUS ITPaB BHYTPH OTHOTO BBITyCKa
BHE 3aBHCUMOCTH OT BPEMEHHU NMPUOOPETECHUs LEHHOM
Oymaru (ct.2). B Hactosiiee Bpemsi B cyaeOHOMN mpak-
THUKE JOCTUTHYTO XPYIIKOE €IUHO0Opa3me Omaromaps,
KOHEYHO, TO3WIINH, KOTOPYIO 3aHSJ B ATOM BOIIPOCE
[Ipesunuym BAC PO [36, c. 40-42]. Cynsl oTKa3bIBa-
0T B MICKE aKI[HOHEPY O IPU3HAHUU HEICHCTBUTEILHOM
CJICJIKH, 3aKJII0YEHHON PYKOBOJHUTENIEM 00IIEeCTBa, KOT-
Ja MCTell He SBISUICS aKIIMOHEPOM B MOMEHT 3aKIIIO-
yeHust Takoi crenku. [Ipumenurensno k OOO Takue
CIIOPBI SABIIAIOTCA YacThIMU. Tak, rpaxaanun naitnep
O.B. oOparuics B Apoutpaxssiii cyn PoctoBckoit 00-
JIACTU C MCKOBBIM 3asiBJieHUEM K pykooautento OO0
«Manutex» O B3BICKAHMM B MOJIB3Y OOIIecTBa YOBIT-
KOB, MPUYUHEHHBIX €My OTBETYHMKOM, MCIIOIHSIOIIUM
(GYHKIUHM  €IMHOJIMYHOTO HCTIOJHUTEIBHOTO OpraHa.
OTkazaB B MCKe, CyA yKa3all, YTO IIPU MPeIbsIBICHUN
TaKUX WCKOB YYaCTHHK OOIIECTBA JIOJDKEH MMETh ca-
MOCTOSITENILHBI MaTepHaIbHO — IIPABOBOW WHTEpEC B
HCXOZIE JieNa, 3aMHTePeCcOBaH B YBEIUUCHUM HMYILE-
cTBa obOmiecTBa. Mcrel| cran y4acTHUKOM OOIIEeCTBa C
TEMH Pe3yJIbTaTaMHt IS TEIILHOCTH O0IECTBA, KOTOPHIE
COCTOSUTUCH JI0 IPHOOPETEHHS UM JIOJH B YCTABHOM Ka-
nmTane obmectsa. [loaToMy ero rmpaBa v 3aKOHHBIE UH-
TEpEecChl IEHCTBUSAMH €IUHOIMYHOTO HCIIOJIHUTEIEHOTO
opraHa He Mormu ObITh Hapywensl [37]. Hymaercs,
TaKasi IO3UIHsSI Cyla HE COOTBETCTBYET CyLIECTBY Jelia
W JICHCTBYIONIEMY 3aKOHOAATENbCTRY. [ paXkIaHUH HITH
IOPUIMYECKOE JINIIO0, IPUHUMAs pelieHne o mpruodpe-
TEHUH aKIUH (JI0JTM) B yCTaBHOM KamuTale oOIIecTBa,
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HUCXOAUT U3 TOM KOMMEPYECKOW CHUTyalluHu, KOTOpas
CJIOKHJIach Ha 3TOT MOMEHT. Ho OHM He B COCTOSIHUM
MPEIBUACTh BCE KOMMEPUYECKHE TMOCIEACTBUS TaKOTO
mrara. Harmra mo3unus 3akitodaeTcsi B TOM, 9YTO BO3HUK-
mrast mpobseMa CBsi3aHa C HEaJeKBaTHBIM TOJKOBAHH-
€M U NpuMeHeHrueM HopM [ paxknanckoro konekca PO,
3akoHa «O0 aKIMOHEPHBIX 00MIeCTBaX», 3akoHa «O0
OOO» u 3akoHa «O phIHKE [EHHBIX Oymary. Pemenust
MOTYT OBITh CIIEAYIOIIFMH.

1. YTBepxkIieHHE O TOM, YTO OCHApPUBATH CHEIKY
MOYKET TOIIbKO IIUIIO0, SIBIISIOIIEECS aKIMOHEPOM WIIN
yyactHUKOM OOO Ha MOMEHT COBEPILICHUS CACIKH, HE
BBITEKAET U3 3aKOHA U HE COOTBETCTBYET CYILECTBY OT-
HomieHuH. 3akoHamu «O0 aKIIMOHEPHBIX OOIIECTBAX)
1 «O6 OOO» Takoe TpaBo MPEIOCTABICHO AKITHOHEPY
M ydacTHHKY oOmiectBa. Kak BHIIHO, IIpH TIpenbsiBiIe-
HUU HCKa JIAIO JOKHO OBITh aKIMOHEPOM (yYacTHH-
koM). Jlpyrue ycnoBusi, B TOM YHCJIE U CTATyC aKIHO-
HEpa B MOMEHT 3aKJIIOUEHHUS CIETKU, U3 ATOM HOPMBI
HE CIIeYIOT.

2. OmmboYHa TIOMBITKA PaCIpPOCTPAHUTL TPEOO-
BaHUS, MPEIbIBIIEMbIE K KIACCHYECKOM CIeNKke, Ha
OTHOIIIEHUS «aKIMOHEp (Y4aCTHUK) — aKIMOHEPHOE
obmectBo (OOO) — TpeThbu JHIA», TJIC B3aUMOJCH-
CTBYIOT JiB€ (DOpPMBI COOCTBEHHOCTH: YacTHAsl B JIMIIC
aKnyoHepa (y4yaCTHHMKA) M YacTHas KOPIOpaTWBHAas B
nutie obmectsa. [loaTomy mrobast caenka MeKIy HUMH
TaK WIA WHAYe 3aTparvBaeT IpaBa akmuoHepa (ydacT-
HUKA), XOTS OCIAPUBAIOTCA JIMIIb T€, KOTOPbIE TIPE/Ty-
CMOTPEHBI 3aKOHOM.

3. OcnapuBaTh KpyNHYIO CAEIKY WM CIEJKY, 3a-
KJIIOYCHHYIO C 3aMHTEPECOBAHHOCTHIO, MOXET J000M
aKuoHep (y4acTHUK) HE3aBUCUMO OT BpEMEHH pHo0-
peTeHus akIuu (JI0IH), HO B IIPEaeIax CPOKa UCKOBOM
JTABHOCTH, TO €CTh B TEUEHHE OJHOTO Tojla C MOMEHTa
COBeplLIEHHUs clesiku. Hauallo TeueHusi NCKOBOW JaB-
HOCTH JJISl BCEX aKIMOHEpPOB (YYaCTHMKOB) HCUHUCIIA-
eTCs OMHOW JaToil (BHECEHMsI B PEECTp aKIHUOHEPA),
MOCKOJIBKY UX OCBEJIOMJICHHOCTh 00 3TOM BBITEKAET U3
npasa Ha nHpopmManuo. [ Tex, KTo npuodperaer ax-
MU (TOIH) MOCTEe COBEPIICHUS KPYIMHON CHEIKH WU
CIENKH C 3aMHTEPECOBAaHHOCTHIO, HO B IIpEJIesIax CpoKa
HCKOBOM TABHOCTH, UX MPABO OCMAPHUBATH TAKUE CIECII-
KM COXpaHsieTcd B Ipejesiax OCTaBILIEHCs 4acTh cpo-
Ka (ZEeWCTBYyeT MPUHLUI MpPaBONpeeMCTBa). bbuio Ob
1enecooOpa3HbIM TaKoOW MOIXO0J 3aKpPEeNuTh B 3aKoHE
«O pbIHKe IIEHHBIX Oymary, 3akone «O0 aKIIMOHEPHBIX
obmectBax» u 3akoHe «0O6 OOOy. [Tone3npiMu ObUTH
OBl pa3bsICHEHUS HA 3TOT CUET BBICIIUX CY[COHBIX HH-
CTaHLUH.

KoHCcTUTYTHBHBIN TIPU3HAK PaBHOTO 00beMa TpaB
AKIMOHEPOB MO aKIUSIM BHYTPHU OJHOTO BBIITYCKa MPO-
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SICHAET CIOpPBI MO BBIIUIATE JMBUICHJIOB B TE€X Cllyda-
SIX, KOTJ]a OHU OBUIM TOJTy4YeHB! MPOAABLIOM akiuu. B
PELICHUSAX CYJOB U 3/1€Ch HET OZHO3HAUYHOI'O MOAXO/a!
MHOIZA YIOBJIETBOPSAIOTCS] UCKHU JIML, OBIBIINX aKIHO-
HEpaMH Ha MOMEHT MIPUHATHS PELICHUS O BBIILIATE U~
BH/ICH/IOB, HO ITPO/IaBILIMX CBOU aKIMH J0 YCTAHOBJIEH-
HOM JaThl BBITUIATHI AUBHJIEHI0B.

B pesynbrare oka3pIBaeTCs, YTO aKIIMH OHOTO BbI-
IIycKa HE MMEJM paBHOIro oobema mpas. Jla u ¢ HKoHO-
MHYECKOH TOUKH 3PEHHUS T0100HOE PEIICHUE YIIPEUHO:
IIPY MPOAAXKE AKUMH yYUTHIBAJIACh UX KypcoBas CTOU-
MOCTb, B KOTOPYIO BXOIWJI M AUBHIEHAHBIN AJIEMEHT.
B3pickaHue B 1oJb3y MCTLOB AUBHUJIEHI0B MPUBOAUT K
JIBOMHOM I1aTe 3a MPUOOPETCHHUE aKIUU B JUBHUJICH/I-
HOIt ee gacTu [22].

O0s13aTeILCTBEHHO-TIPABOBBIE OTHOILIEHUSI B KOP-
MOpPaTUBHON c(epe BO3ZHHUKAIOT IPU TNPHUBJICYCHUU K
OTBETCTBEHHOCTH HE TOJIBKO PYKOBOAUTEJIEH €IUHO-
JIMYHBIX UCIIOTHUTEIbHBIX OPIaHOB, HO U YJICHOB NpaB-
JieHust (TIpU KOJUIETHAILHOM YTIPaBIICHUH ), UHIUBULY-
QJIBHBIX NPEANPUHUMATENEH (MK IOPUIMYECKUX JINLT),
OCYILECTBIISIOIINX Ha JOrOBOPHONM OCHOBE (DYHKIMH
WCTIOJIHUTEIIbHBIX OPraHOB KOPIOpaluu, e€ y4acTHHU-
koB. O00HTHCE O3 00513aTENbCTB HEIb3s IPH PELICHUH
BOIPOCA O paclpe/ieleHNH JIUMKBUIAMOHHOTO OCTaTKa
Mexay aknuoHepamu (ydactHukamu OOO), B Apyrux
ciyuyasx. Bce npuBeneHHble W HMHBIE 00s3aTENbCTBA
TaK WIN WHA4e 3aBSI3aHBl OJHOW MCXOIHOW OCHOBOM
— HUMYIIECTBCHHO-YNPABJICHYECKUMHU OTHOLICHUSMHU
coOcTBeHHOCTH akuuoHepoB (yuactHukoB OOO) wu
kopriopanui. OHM Tak WIM MHA4Ye MPEOIpeeNsioT
BO3HMKHOBEHHE BCEX KOPIOPATUBHBIX CBA3EH, B TOM
yuciae U 00513aTeIbCTBEHHO-IIPABOBBIX, IPUBHOCS B
HHUX COOTBETCTBYIOILYIO CIIELU(UKY, OTIINYAIOLIYIO UX
OT KJIACCUYECKHUX IPABOBBIX (popm.
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benakoe B.I.,
Ckpovtnnux A.M.

MPUHIUII SKCHAIIMOHAJIBHOCTH B JTEMCTBUSX
I'OCYJAPCTB 110 OI'PAHUYEHHNIO U KOHTPOJIIO
TOPI'OBOI'O MOPEIIJIABAHUA B MUPHOE BPEMA,
BHE BOOPYXEHHOI'O KOH®JINKTA

Ha ocnose ananuza 260/1I0YUU HAYUHbLX 6033p€HM12, OCHOBAHHbLX HA CO2NIACOBAHHOCMU COBPEMEHHbLX 3HA-

HUL U COOMBEMCMBYIOUUX MENCOYHAPOOHBIX HOPMAX U NPUHYUNAX, A8MOPaMU 000CHOB8AH 0OUH U3 PYKOBOOAUUX
NPUHYUNOSG OeliCBULL 20CY0apcme 8 001acmu 02PaHuYeHus 1 KOHMPOIs MOPe08020 MOPENIABAHUS, 8 PAMKAX
peanuzayuu nonodxceruti Cb OOH 6 mupHoe 8pems, 6He 800PYHCEHHO2O KOHMIUKMA- NPUHYUN IKCHAYUOHAIb-
HOCMU CYOHQ.

On the basis of the analysis of the evolution of the scientific views, based on the consensus of contemporary
knowledge and relevant international norms and principles ofthe author substantiates one of the guiding
principles of action of states in the area of limitation and control of merchant shipping, in the framework of the
implementation of the provisions of security council of the UN in peace-time, outside of armed conflict is the

principle of without reference to nationality of the ship.

Knrwouegvie cnoea: npuszosoe npaso, canxyuu Cb5 OOH, koumponb mopeo6o2o Mopeniaganus, HayuoHa b-

HOCMb CYOHA, NPUHYUN OesmelbHOCHIU.

Key words: rights prize, the sanctions of the UN security council, the control of merchant shipping, the

nationality of the vessel, the principle activities.

B ycnoBusix BoitHbI Ha MOpe (B TOM YHCIIC U B TIe-
PHOI BOOPYKEHHOTO KOH(IIMKTA) PYKOBOJSIINAM MTPHUH-
LUIIOM, OIPEACIISIOIIMM BO3MOKHOCTh IPaBOMEPHO-
ro 3axBaTa Cy[Ha, SIBJISCTCS NPUHLUI HAIMOHAIBHOM
MPUHAIICKHOCTH, TONYYUBIIUN CBOE 3aKpeIiCHHE B
[Napwkckoit gexsapanun o Mopckoil BoiiHe 1856 T, ko-
TOpasi YCTaHOBHJIA OCHOBBI COBPEMEHHOTO MPU30BOTO
mpasa, copMupoBaB ABa QyHAAMEHTAIbHBIX TPUHIIU-
na (ToJI0KEHHUs) MOPCKOTO IpaBa BO BpeMs BOWHBIL: 1)
HEHTpalbHBIN (Jar MOKpbIBaeT HEMIPUATEILCKUH I'Py3,
3a HCKJIFOYEHNEM BOCHHON KOHTpaOaHIbl; 2) HeHTpalib-

HBIA IPy3, 32 UCKIIOYUEHUEM BOCHHON KOHTpaOaHIbl, He
MOAJICIKUT 3aXBaTy IO HEMIPHUATEILCKUM (pIarom.
Bwmecte ¢ TeM B paMKax CHCTEMbI COBPEMEHHOIO
MEX/lyHapOJHOIO IIpaBa, CJIOXKUBLIEHCS BO BTOpOH
nosioBuHe XX B. U 3alpelIaloleil BeIEHUEe arpecCuB-
HOW BOWMHBI, cneuupuKa MEKITYHAPOAHO-IIPABOBOTO
pErylupoBaHusl HMCIOIHEHUSI 00s3aTeNbHBIX CyOOop-
JUHALMOHHBIX MPUHYAUTENBHBIX MEp, HAIPABICHHBIX
Ha OrpaHMuYeHHe U KOHTpoib [1, c. 32] ToproBoro mo-
peruaBanus, ycraHaBinuaeMelx Cb OOH B mupHoe
BpEeMsi BHE BOOPYKEHHOTO KOH(]IHKTA, 00yCIIOBICHA
COZCP)KAaHHEM M IIeTIbI0 MHBIX OOILECTBEHHBIX OTHO-
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