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COIIUMAJIBHASA PEKOHCTPYKIIUA
NCTOYHHUKOB OBBIYHOI'O ITPABA:
OIIBIT TEOPETUKO-OMIINPUYECKOI'O HCCJIIEJOBAHMUSA

B cmamuve ananusupyemcs npupooa, mexanuzm yHKYUOHUPOBANUS U 63AUMOOCICNEUS, CIPYKIMYPA, MECO
U POTb HA ONPEOEIeHHbIX UCHOPUYECKUX DMANAX PATUYHbIX UCMOYHUKOS 00bluH020 npasa. Ha npumepe xon-
KPEeMmHbIX NPABOGbIX OMHOWEHUL YCTHAHOBAEHO, YO GHYMPEHHUEe UCHOYHUKU HeNOCPeOCMBEHHO KOHCmamupy-
10m cocmosiiue 00bIYHO20 NPABA, A BHEWHIE UHIMEPNPEMUPYIOM €20 CYOLEKMUBHOE BOCHPUSIMUE OKDPYICATOUWUMU.

The article gives an analysis on different common law sources and their place and role in particular historical
periods, as well as their nature, the mechanism of their functioning and interaction. The example of the particular
legal relations proves that inner sources state directly the condition of common law, while outer resources interpret

the subjective perception of common law by people.
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Teopernyeckoe 0CMBICIEHHE BOIPOCOB O CYIIHO-
CTH, XapakTepe B3aUMOACHUCTBHS U OCOOCHHOCTSX MC-
TOYHUKOB OOBIYHOTO IPaBa HEIMOCPEACTBEHHO CBS3aHO
¢ mpobiemMaMu paBoroHnManust. CO3HATEIbHO YXO/ISI
C TYIIUKOBOT'O, IO HALIEeMy MHEHUIO, TyTH, H30paHHO-
To MpeACTaBUTCIAMU HOPMATUBHOI'O W HIMPOKOIO I10-
HUMaHHMS IIpaBa ¥ OPHEHTUPOBAHHOTO Ha BBISBICHHE
O0IIEero M PazIMyHOrO MEXKAY MPaBOM M 3aKOHOM,
npejiaraeM oOpaTUTHCS K U3YYEHUIO TIPUPOJIBI, MeXa-
HU3Ma (QYHKIIHOHUPOBAHUS U B3aUMOJICHCTBHS, CTPYK-
TYpPBI, ME€CTa U POJIM Ha ONpPEIeICHHbIX HCTOPUUECKUX
oTarnax, a TaKXE ITOTCHIMAJIbHBIX BO3MOKHOCTEH B
COBPEMEHHOH IOPUIMYECKOW TPAKTHKE PA3THIHBIX
HCTOYHHMKOB MpaBa. DTO HE TOJNBKO PACIIUPUT cdepy
UCCIIEA0BATENBCKOTO TIOMCKA, HO U CTAHET CEPhEe3HBIM
MOZICTIOPEEM FOPHCTaM-TIPAKTHKAM B Pa3pelIeHHH Ha-
CYIIHBIX MPaBOBBIX MpobaeM. [IpaBo HACTOIBKO MHO-
rorpaHHo, 4To 0e3 y4yeTa Bcex ero (hopM HEBO3MOXKHO
KOHTPOJIUPOBATh (PEryJIHpOBaTh) OTHOIICHHS MEXKIY
JIOIBMH.

s 3TOro HEOOXOAMMO OTKa3aTbes OT IpHMara
JOTMAaTHYECKOTO METOAA HMCCIICNOBAHMS, MPEICTABIS-
IoLIero co00M «XOXKIEHHE 10 KPYTy», T.K. IPEAMETOM
aHaIM3a CTAHOBATCS OOILIEH3BECTHBIC TEOPETHUECKUE
nocTyaarsl. B aToM citydae mociemyromee ncciaenona-
HUE CTAaHOBUTCS] HOBOW MHTEpIpETalNeil JOCTOBEPHBIX
IOPUIUYCCKUX TIEPBOUCTOYHUKOB. Hanmomuanm yYMO-

3akmoueHre b.C. KucTSkoBCKOro 0 TOM, YTO Tumep-
Tpoust (HOpMaNBHO-FOPUANYECKOTO METOJa B IPaBe
MpeBpaIaeT MpPaBOBEICHUE B COBOKYIMHOCTH TPOMU3-
BOJIBHBIX CIIEKYJSTHBHBIX PACCYKICHUH M BBIBOJOB,
KOTOpBbIC HENb3sl MPOBEPUTH M3-3a UX TPAHCIICHACHT-
Hoctu [1, c. 300 — 315].

MozepHHU3aIiio TEOPUN UCTOYHUKOB TIPaBa MOXK-
HO OCYIIECTBUTD TOJIBKO ITyTEM PACIIUPECHUS OIS UC-
CJIEIOBATEIIbCKOTO NIEHCTBUS W TPUBJICUCHUS JAHHBIX
COLIMOJIOTHYECKOTO, ITOTUTHYECKOIO, JKOHOMHYECKOTO,
HMCTOPUYECKOTO XapakTepa, a TaKKe aKTUBHOIO HC-
MTOJIE30BAHMSI SMITUPUIESCKOTO METO/Ia M METO/Ia COIIU-
aJHHON PEKOHCTPYKITHH.

B ycnoBusix TpakgaHCKOTO OOIISCTBA Pa3BUTHE
JIOKTPUHAJIBHBIX OCHOB POCCHUHCKON FOPUCIIPYACHIIMU
HEoOXOIMMO HAIIPaBUTh HE Ha JajbHeliee 060cooe-
HUE U KOPIIOPATUBHOCThH IOPUAUYECKOTO KaTEropHuab-
HOTO arapara, a B CTOPOHY MaKCHMaJbHOI'O COJIMKe-
HUS OCHOBHBIX NPABOBBIX TIOHATHH C UX JIEKCHYECKAM
3HA4YECHUEM, TIPUHATHIM B PyCCKOM si3bike. «Pycuduka-
[IUsD» FOPUAUICCKON TEPMHUHOJIOTHUHN, HA HAIl B3IJISI,
3TO HE TOJBKO €CTECTBEHHOE BBIPAKCHHE HAIOHAb-
HOW HWJCHTUYHOCTH COIMYMa, HO M HEOOXOJMMOe
YCJIOBHE TOHWUMAaHUS W YSICHEHHsI CYOBEKTaMH IpaBa
OCHOBHBIX HOPMAaTHBHBIX TIOJIOKEHHWH. Brlmeckasan-
HO€ JIOJDKHO TOOYXKIaTh aBTOPOB K TEPEOCMBICIICHUIO
YCTOSIBIIUXCSI TIPABOBBIX KATETOPHA ¥ TIPUBEICHUIO UX

CEBEPO-KABKA3CKHI IOPUJIMYECKHWIN BECTHHK, 2012, Ned



IMTPOBJIEMbI TEOPUU U UCTOPUU TIPABA U TOCYIAPCTBA

B COOTBETCTBUE C HOPMAMU PYCCKOIO s13bIKA. JlaHHBIN
MTOJTXOJ] HE TTO3BOJISIET OTOKIAECTBISATH KATETOPUHU «HC-
TOYHHK» U «(opMay mpasa.

TepMHUH «HUCTOYHUK» B TCOPHH TpaBa MUMEET Kak
MUHUMYM TpH CMBICIIOBBIX 3HAa4€HHA. Bo-NepBbIX,
WCTOYHUKH TPaBa — ATO MHOTOYUCIIEHHBIC (DAaKTOPBI,
BIMAIONIME Ha Mpolecc npaBoobOpasoBanus. Bropoe
3HAYEHNE TIOHSATHS «UCTOYHUK TpPaBay pacKpbIBaeTCA
MTOCPEACTBOM aHaJIH3a CYIIHOCTH U COIEPIKaHUs OIpe-
JICJICHHOW (D)YHKIIMU, BBIMOJIHSAEMOW HOPMATUBHBIM
npaBuiIoM (TTosiokeHrneM). U, HakoHeIl, B TPEThUX, HC-
TOYHHK TIpaBa TPeICTaBIsIeT cO00H 0OBEKTUBUPOBAH-
HbIE€ JaHHBIE, OTPAYKAIOILINE COCTOSIHUE U COJIepKaHKe
OTAETHFHON Pa3sHOBUIHOCTH MPABOBBIX HOPM B OTIpesie-
JICHHBIH KOHKPETHO-UCTOPUIECKHH MTEPHO]I.

HcTouHnku mpaBa OTpa)kaloT OJHOBPEMEHHO J1Ba
nporiecca - popmupoBanmst 1 opopmiterus mpasa. OHA
BKJIFOYAIOT B ce0sl BCE «CO3UIATEIbHBIC CHIIBI IPaBay
[2, c. 97], HamONHSIOMIKE HOPMY MaTepUaIbHBIM CO-
JIepKaHUEeM U HJIC0JIOTHYECKOM OCHOBOM. MexaHusm
(hYHKIIMOHMPOBAHHUS HOPMBI HE MOXKET CYyIIECTBOBAThH
0e3 crtocoO00B 0OBEKTHBALIUY TTPABHJIa B IPOCTPAHCTBE,
T.e. ero odopmicHUs. B 3TOH CBSI3M yMECTHO BCIIOM-
HUTh BbIcka3zbiBaHue C.JI. 3uBca 0 TOM, UTO UCTOYHUK
rpaBa — «000J104YKa ObITHS HOPMBI TIpaBay [3, c. 9].

[lomaraem, 4To AeneHWE WCTOYHHWKOB IIpaBa Ha
(hopmanbHBIE (FOPUIUYECKUE) U COITUAIBHBIE HE OCHO-
BaTesibHO. JIF000I UCTOUHUK MpaBa COIMAJICH, T.K. pe-
TYJIIMPYeT B3aMMOOTHOIIEHHUS MEXAy moapmu. [lpu
ATOM WCTOYHWKH, Ha3BaHHBIE CO3JATEISIMH ITOH Kilac-
cudukaiy [4, c. 16 — 17] counaabHBIMU, MOT'YT HMETh
(hopmann3oBaHHOE BBIpaKEHHE (AKTHI, COOPHUKH, CO-
CTaBJIEHHBIC TIO TIPHKA3y TOCY/IAPCTBEHHBIX OPTaHOB, U
Jp.).

Bbonee panuonanbHa, npejioxkeHHas bepxenem,
KJIACCU(UKAIMS WCTOYHHKOB TIpaBa IO CIocodaM uX
(dbopMHpOBaHHs Ha OpPraHU30BaHHBIE W HEOPraHU30-
BaHHBIC. [lepBBIe co3maroTcs Mpu ydacTuu O(pUInaIb-
HBIX, YIOJHOMOYEHHBIX TOCYJIapCTBOM OpPTaHOB, BTO-
pble — CIIOHTAHHO, B PE3yJbTaTe KOMMYHUKATHBHBIX
YCUJIMWA BCeW coluaibHOM rpynnbl. KoHeuHo, JaHHas
Kiaccuduranms (Kak u Jirodas apyras) yciaoBHa. Dop-
MHUPOBAaHHUE U PA3BUTHUE JIIOOOTO UCTOYHHUKA — ITO YACTh
paBoo0pa30BaTENLHOTO MpOIIecca.

[lonsiTe «UCTOYHUK TpaBa» OoJee eMKoe M TI0
CTPYKTYpe, U 10 COIEPIKAHMIO MO CPpaBHEHHIO ¢ (Pop-
Mol npaBa. HaMm npencraBiisieTcss yMECTHBIM UCIOJb-
30BaHHE TEpPMHHA «(pOpMa MCTOYHHKA IpaBa». Torma
OOBIYHOE TIPaBO SBJSIETCS HCTOYHMKOM IpaBa, a mpa-
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BOBOI 00bIuail omqHo# u3 (opm ObiTus ero HopMm. He-
00xomnuMocTh (HOpMBI OOYCJIOBIIEHA MPAKTHICCKUMU
3a/lauaMu peanu3anuu npaa. Gopma 0ObEKTUBUPYET
HOPMY H JIeTIaeT €€ U3BECTHON IIUPOKOMY KpPYTY CyOb-
€KTOB, T.€. IPHUJIACT MIPABHIITy OOIIHIT XapaKTep.

[TonsiTre opMbI MpaBa MOXKHO paccMaTpuBaTh B
«IIMPOKOM» M «y3KOM» CMbIclie. BHe 3aBUCHMOCTH OT
MCTOYHHKA MPaBO MOXKET MMETh NMHChMEHHYIO M yCT-
HYIO, PUTYaJIbHO-CUMBOJIMUYECKYTO, TEKCTYAIbHYTO, Ke-
CTOBYIO H JIpyTrue (hOpMbI BHEIIHETO BBIPAYKCHUSI HOPM.
B y3KkoM cMBIciie TIPHHATO TOBOPHUTH O BHEITHEH 000-
JIOYKE OTMPEACIICHHOTO HCTOYHHKA ITPaBa.

Crenuka HMCTOYHUKOB OOBIYHOIO MpaBa o00y-
CJIOBIIEHA CBOEOOpa3mMeM camMoro OOBIYHOTO IIpaBa,
MMEIONIETO OOIIECTBEHHYIO TPHUPOAY W SBISIOIIC-
rocsi HEOTHEMJIEMBIM KOMIIOHEHTOM pa3BUTHs CO-
nryma. OOBIYHOE TMPaBO MOXKET CHOPMHPOBATHCS B
pamMKax OTIEIBHOTO AITHOCA, HAIUH, OObEAMHEHHOW
o0ImMMH
SKOHOMHUYECKUMHU U MEHTAILHBIMUA OCOOEHHOCTSAMHU, a
TakKe Ha YpOBHE MEKHAI[MOHAIHHON MPABOBOW KOM-
MYHHUKAlUU, aKTyaJU3HPYIOLIeH
(GKMBOTO» TIpaBa. TeppuTOpHAIEHO OOBIYHOE MPABO
CKJIQ/IBIBACTCS B PaMKaX CaMOJIOCTaTOYHOW COIHAIIb-
HOW cucteMbl. OObIYHOE IMPaBO, KaK M TO3UTHBHOE,
MOXET OBITh IEHTPAIM30BAaHHBIM (YHUBEPCAIBHBIM,
MyONIMYHBIM) ¥ JICIEHTPaTN30BaHHBIM (TTAPTUKYISP-
HBIM, YaCTHBIM), O(HUIHUATBHO NPU3HAHHBIM ¥ HEO(DH-
[IUATBHBIM TIPaBOM.

OOBIYHOE TIPaBO — ATO HE CHUCTEMa THIIOBBIX pe-
HICHUH, 8 KHOPMATUBHAS HJCOIOTHUS, C TOMOIBIO KO-
TOPOW MHIWBUIBI CO3HATEIHHO WM OECCO3HATENHHO
peanu3yroT cBoM JeicTBus. JKecTkas IEeTepMUHHUPO-
BAaHHOCTh KOHKPETHBIMH IPaBOBBIMU OOCTOSITEIHCTBA-
MU, 3HAYUTEIbHAs POJIb OCO3HAHHOTO BOCIPHATHSA U
OJTHOBPEMEHHO 0ECCO3HATEeNFHOTO B TIPAKTHUKE MPH-
MEHEHHUSI OOBIYHOTO TIpaB, €ro Hepa3pbIBHAS CBSI3b C
MEHTAJIBHOCTBIO KOJUIEKTHBA OTPENENSIOT YCIOBHUS
JIEHCTBHSI OOBIYHO-TTPABOBBIX YCTaHOBICHHUH.

[pucymmii opuumanrsHOMY MpaBy MpHU3HAK QOp-
MaJbHOH ONPEAETICHHOCTH IO OTHOIIEHUIO K OOBIU-
HOMY IIpaBy BBI3bIBACT B Hayke cropsl [5, c. 138]. Ha
Hall B3IV, TpoOiieMa paclio3HaBaHUsI Ha IPAKTH-
Ke OOBIYHO-TIPABOBBIX HOPM CYIIECTBYET U SIBIAETCS
OJTHOW M3 CaMBIX CIIOXKHBIX ISl €70 IPUMEHEHHsI. DTOT
(baxkT MOATBEPKIAIOT HE TOJIBKO MPOTUBHUKH OOBIY-
HOTO TpaBa, HO W €ro 3HaToku. Kak pasHOBHIHOCTH
MpaBa, OHO UMEET BHEIIHEEe TEKCTyalbHOE BBIpaxe-

KyJBTYPHO-UCTOPHUUECKUMH,  COLUAIBHO-

MHCTPYMEHTapuil

HHE, 3HAKOBYIO, CIIOBECHYIO M MHBIC (opMbl. PazHoo-
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Opasue, HEOTHOPOIHOCTh M OTCYTCTBHE HEPApXUUCCKH
BBICTPOCHHBIX W YETKO OIPENEICHHBIX HCTOYHUKOB
OOBIYHOTO TIpaBa TPEMSATCTBYIOT OOOOIIEHHUIO, YIIO-
PAIOYCHNI0, 0OBEKTHBALMU OOBIYHO-TIPABOBOM IIpaK-
tukd. Kpome Toro, mpupona oOBIYHOTO MpaBa TaKoBa,
YTO HEJb3s HCKIIOYHUTH CIIOpa 00 OMPENeJICHHH €ro
coziepkanus. B paMkax (yHKIHOHHUPOBAHHS OOBIYHO-
MIPaBOBOM CHCTEMBI HaOMomaeTcst «(peHOMEH OTHOBpE-
MEHHOTO JICHCTBUS YCTAHOBUBIIIETOCS W BO3HUKAIOIIE-
ro npasa». [loGern BO3HHKAIOMIETO MPaBa HYKIAKOTCS
B MIPU3HAHMH, 10 KOTOPOTO OHO MOXKET M HE JIOPACTH.
’KuBocTh, THOKOCTH, TIOJMBAPHUAHTHOCTh OOBIYHO-
IIPABOBBIX HOPM CYILECTBEHHO yTPA4UBAIOTCA B IPO-
Iecce uX MUChbMEHHOU (ukcaruu [6].

CrierupudeckiMHu TIPU3HAKAMH, OTIAYAOIIAMHU
OOBIYHOE TIPABO OT JPYTUX PETYIATOPOB OOLIECTBEH-
HOTO MIPOUCXOKICHUS (HAPUMEP, PEITUTHH U MOPAJIH ),
CJIEZIyeT CUHUTaTh €r0 HaJJIUYHOCTHBIN, (hOPMAITbHBIH,
rapaHTUPYIOLIUI XapaKTep, O3BOMISIOIINN OTCTanBaTh
OOIIenTpUHATHIC TPeOOBAHMS, «HECMOTPS Ha BCE CIIy-
YaiHOCTH ¥ IPEBPATHOCTH JTMYHBIX B3aMMOOTHOIIICHHA
MEXTy JTIOIbMm» [7, ¢. 35], a Takke BOZMOXKHOCTD pea-
JIA3aIAH OOBIYHON HOPMBI TIPOTUB BOJIH JICUCTBYIOIIE-
ro cyObeKTa, «CBS3bIBAIOINAST BOSAMHO Pa3HbIE CTAIHH
MIPaBOBOM UCTOPHUH UesnoBedecTBay [7, ¢. 27]. O0braHOE
MpaBo 00JIaaeT MparMaTHYeCKUM MOTEHITAIOM, BO3-
JIEHCTBYyeT Ha CO3HAHWE, BOIIIO M MOBEJICHUE YeIIOBEeKa
U B LICJIOM — Ha COIIMAJIBHBIC OTHOIIICHUA. OHno gBisgeT-
sl MOIIHBIM CPEJICTBOM, 00€CIIEUNBAIOIIIM IIPaBOMEP-
HOE TOBEJICHNE HACEIICHUs, JJaKe MPH HU3KOM YPOBHE
paBoBOi KynbTypsl [8, c. 58]. UckmounrensHoe mo-
JIO)KEHUE TIPaBOBBIX OOBIYACB B CHCTEME HOPM OOIIIe-
CTBEHHOTO ITPOUCXOXICHUSI OOBSCHSAETCS HATHMUUEM Y
HUX CTaryca 065133T6J'II)HI)IX ImpaBuJI MOBEACHUS, ITOA-
KPEIUIEHHOTO CHJION OOIIECTBEHHOTO MPHHYKICHHS.
[Ipupona, CTpyKTypHBIE 0COOEHHOCTH, COJICPKAHHE H,
camoe IJIaBHOE, HEMOCPEICTBEHHAs CBSI3b OOBIYHOTO
IpaBa ¢ YeJIOBEKOM, €ro YOeXKICHUIMH, HJleaTaMH, Tie-
JIIMU, ¢1a00CTSIMH, TOOPOJCTEIIMH, MBICTISIMH U CTpa-
CTAMH, BEPOH M COMHEHHSIMU OIPEICISIOT €r0 MECTO
KaK OCHOBBI IIpaBa, 0OeperaroIieil mociaeanee oT ooe-
3ITUYUBAHUS.

[Tpu3Hanue 0OBIYHOTO MpaBa B KA4eCTBE OCHOBBI
IpaBa He yMajsieT 3HaueHHe 3aKOHAa KaK HMCTOYHHKA
IpaBa, a JUIIb BO3BpaIiaeT opUIHaILHOMY TIPaBy €ro
HCTOPUYECKYIO TMOYBY, (YHIAMEHT, TPaJUIMHU, a TaK-
K€ BOCCTAaHABJINBAET MPAKTUYECKYIO POJb 0Obrdas. 1
oObIuail, ¥ 3aKOH ISl TOTO BO3HUKIU M C(POPMHUPOBa-
JIUCh, YTOOBI MPEOIONEeBATh COLMATbHBIE KOH(MIUKTHI

U TPOTHBOpPEYHMS], TPUOJINKATH OOIIECTBO K TOPSAKY
M CIOKOMCTBHUIO. bmaromaps oOBIMHOMY TIpaBy TOCY-
JTAPCTBO CMOXET JOCTHUYh OOIIECTBEHHOTO COIJIACHS
MIyTeM OTBICKAHUS M 3aKPEIUICHHS COLMATBHBIX KOM-
MPOMICCOB Yepe3 ydeT W KOOPAWHAIMIO HHTEPECOB
pa3IMYHBIX TPYIII U clloeB odmiecTsa. Mo rmaBHOE 110-
CTOMHCTBO OOBIYHOTO IPaBa COCTOUT B TOM, YTO «OHO
BCErJla COOTBETCTBYET CTETICHN PAa3BUTHS HAPO/A U €TO
MOTPEOHOCTSIM, YTO OHO BOBpPEMs NIPU3HAET U OXPaHS-
€T JKU3HEHHBIC OTHOIICHHUSI, YETO MTyTEM 3aKOHOATEIb-
CTBa HE BCETJa MOXHO JOCTUTHYTH [9, c. 46].

Jliis BBISICHEHUST Perylupyronield poim oObrdasi B
peasbHO CYIIECTBYIONIMX M CYIIECTBOBABIIUX IPaBO-
BBIX CHICTEMaXxX MPEACTABISAET WHTEPEC aHATUTHYECKas
tunonorus, npemiaoxkenHas A.b. Topmanom u B.IL
JleBkoBrueM. OHU BBIACIWIM JBa THUMA COLMAJILHOM
PETYISIMH W YCIOBHO OOO3HAUMIM UX TEPMUHAMH
«TPaJMIIMOHHBII» U «CcOBpeMeHHbI» (y B. Buxropu-
Ha — «paluoHanbHeIiy) [10, c. 15]. Paznuune mexmy
YKa3aHHBIMA THUIAMH PETYJSIIUHA 3aKJII0YaroTCs, 0
MHEHHIO HCCIIeIOBaTeNeH, B XapakTepe QyHKIIMOHUPO-
BaHUA U MecTe 00blYaeB B COIMAIBbHON cucrteme. Ham
MIPEJCTABISETCS, YTO JaHHAS KIACCH(HUKAINS MTPHMe-
HUMa W IS THIIOJIOTHU TIPABOBOTO PETYIUPOBAHMS.
B oOmiecTBax, r/1e 1IEHHOCTHBIC YCTAHOBKU YCBOECHBI
yepe3 TPaJulid, a MPaBOBOE OBITHE YeNOBEKa BBIpa-
JKaeTcsl B HamOoliee I1eNIeco00pasHbIX (hopMax dYelo-
BEYECKOTO OOIICHUS U TOBEACHUS, TOCYIapCTBEHHAS
periiaMeHTanus, OCHOBaHHAs Ha 3aKOHE, HE MOXKET
pacmpoCTpaHsAThCS Ha BCE DIEMEHTHI OOIIECTBEHHOM
cucTeMbl. B o0niecTBax TpaJuiiMOHHOTO THITA OObIYal
HE TepecTaeT ObITh MPOBOIHUKOM M BEIIATENeM IOpH-
JIUYECKUX WJe Hapoja axe B Ieproj] 3aKOHOIATEITh-
HOTO DPETYJIMpOBaHuUs, Koraa OyKBa 3aKOHA JIENaeTcCs
«TIIaBHBIM XPAHWJIUIIIEM B OpraHoMm mpasay [11, c. 50].

OTH W MHOTHE JIpyTHe OCOOCHHOCTH OOBIYHOTO
MpaBa aKTyaJU3uPYIOT BBIPAOOTKY ONPEICICHHBIX MTPH-
€MOB W TIOJXOMIOB K M3YUCHHUIO €T0 MCTOYHHKOB [12].
[Ipexxne Bcero, B cuity crienupuyeckoll OpraHu3aiuu
BXOJISIINX B OOBIYHO-IIPABOBYID CHUCTEMY DJIEMEHTOB
1 0COOEHHOCTEH MX B3aMMOCBSI3U U B3aUMOICHCTBUSI,
MaKCUMAaIIbHOW HMHTETPUPOBAHHOCTH C JIPYTHUMH 3JIe-
MEHTaMU COITMAIBHONW CHUCTEMBI MOMBITKH CTPYKTY-
pUpPOBaTh W THUIOJIOTH3UPOBATH UCTOYHUKHA OOBIYHOTO
MpaBa MCXOAS W3 JIOTUKHA (HOPMaTBHO-FOPUINYECKOTO
nojxofia BechbMa CHOpHBI. CIeICTBUEM AIUTEIBLHOTO
TOCIOJICTBA MO3UTHBU3MA B POCCUICKON TE€OpHH MpaBa
crana abCcomoTHas WACHTU(UKAIUS HEKOTOPBIMU HC-
CJIEJIOBATEIISIMU TOHSITHIH «OOBIYHOE MPABO» U «OOBI-
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qaii». [Ipn 5TOM 00BIYHOE MPaBO HA3BIBAIOT MCTOYHH-
koM ((hopmoii) mpaBa. Takoe Bo33peHHUE 3aPOAMIOCH B
COBETCKHIA TIEPHOJI, KOTJa TEOPETHUKHU TpaBa MPOSBIIS-
JIM TIpeHeOpeKeHHEe K 00BbIYat0, aCCOIMUPOBAIIU €r0 C
OOBIYHBIM TIPABOM, a IOPUIMYECKYIO IPUPOTY AAHHBIX
PETYISTOPOB CBSA3BIBAIN TOJNBKO C CAHKIIMOHUPOBaHU-
€M HOpMaMH 3aKOHOB. Jlake eclii OrpaHMYHUTh OHU-
MaHWEe UCTOYHHKA OOBITHOTO TpaBa «CII0co0aMu BEIpa-
KSHHS W 3aKPETUICHHs] OOBIYHO-TIPABOBBIX HOpM» [13,
c. 151 — 152], To Bpsig i Bce 0ObIYaW MOXKHO OTHE-
CTH K HOPMAaTHBHO-TIPABOBBIM MCTOYHHUKAM OOBIYHOTO
IpaBa, BeIb MPABOBBIC M HEMPABOBBIE OOBIYaW WMENH
HE TOJILKO pasHoe colepaHue u GopMmy, HO U 3Hade-
aue [14, c. 31 — 33]. «ConnoKyIsTypHBIEY» HHCTHTYTHI
BIHSIOT Ha ()OPMHUPOBAHKE U PA3BUTHE OOBIYHOTO ITpa-
Ba, HO HE MMEIOT OTHOIICHUs K ero ¢opme. CuHKpe-
TH3M OOBIYHOTO MPaBa HE MOPOXKIACT €ro aOCOTIOTHOU
«CIUTHOCTHY C JIPYTHUMU COIUATBHBIME PETYISITOPaMU
1 HE HUBEJIMPYET €ro MPaBOBOM NMPUPOBI. DTH BbICKA-
3BIBAHUS CPOJTHHU YTBEPKIACHUAM O BO3MOKHOCTH TIPO-
BEJICHUS YETKOTO BOJOpa3jiesia MEXIY IMO3UTUBHBIM
MPaBOM ¥ MOPAJIBIO.

dopma W copep)kaHWe HMCTOYHHUKOB OOBIYHOTO
MpaBa HE YKJIAJbIBACTCS B YCTOSBIIHECS TEOpeTHYe-
CKHE TOCTyJarhl 00 WCTOYHMKE MpaBa. BepOanbHas,
3HaKOBO-CUMBONIMYEeCKass (hopmMa OOBIYHOTO TIpaBa B
COYETaHWU C YyXKe YIOMHHABIIMMCS CHHKPETH3MOM
JaHHOW Pa3HOBUAHOCTHU MpaBa TpeOyeT MpPUBICUYCHUS
IIMPOKOTO CHEKTpa WH(GOPMATUBHBIX TaHHBIX, HEIO-
CPEICTBEHHO OTPaKAIONINX OBIT M KYJIBTYPY COIHAIIb-
HOW TpyMIIbl, 00OBIYHOE TIPABO KOTOPOW H3y4aeT hcciie-
noBarenb. IIpu 3TOM HMCIONB3YyeTCS CHEIUPUICCKUN
METOAMYECKAN apCceHal, He CTOJNb BOCTPEOOBAaHHBIN
[IPU U3YyYEHWHW THCAHOTO TpaBa. B wacTHOCTH, METOA
CMHTEPIIPETAlNN», BOCCO3MAIONIUN THIIHYHBIE 00-
pasibl MPaBOMEPHOTO W HEMPABOMEPHOTO MyTeM KOH-
CTPYUPOBAHUS YEJIIOBEKOM [TOBCEIHEBHOM peaibHOCTH,
METO/ KOHCTPYKTHBU3Ma, T.€. OLIEHKA CyIIECTBYIONIUX
MOHATHHA W 00pa3loB KHU3HENEATSILHOCTH TMOCPE-
CTBOM PEKOHCTPYKLHUH (OPM COLMANBEHON PeaibHOCTH,
METOJ aCCOIIMaTUBHOTO SKCIIEPUMEHTA, HAIPaBICHHBIN
Ha BBISBJICHHE TOCIOJCTBYIOIIUX CTEPEOTHUIIOB OOBI-
JCHHOTO CO3HAHHMSA W OIpEJeNieHHE MOTCHUIUAIBHBIX
KOH(JIMKTOB B O0OIIIECTBE.

He crowut 3a0bIBaTh M 0 TOM, YTO OOBIYHOE MPABO
— HEIOCPEACTBEHHBIN MPOYKT YEIOBEUECKHUX I1EPEKHU-
BaHUH, IMO3TOMY H3y4aTh CUCTEMY HCTOYHHKOB OOBIU-
HOTO TIpaBa, a0CTParupysch OT CyObEeKTa, MOYKHO JTUIIb
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C ONPENIEeNIEHHOW J10JIe YCIOBHOCTHU U C OMIOPOM Ha Co-
OTBETCTBYIOINHY (haKTHUECKUI MaTepual.

ABTOp NTaHHOW CTaThU HA TMPOTSDKEHUM MHOTHX
JIET u3y4aeT OOBIYHOE MPABO POCCHUCKHUX KPECThSIH.
Hayunsrii 0630p coOpaHHBIX MHOTOYHCIICHHBIX H Pa3-
HOOOpAa3HBIX MCTOYHHKOB M HEOOXOIWMOCTH BEIOOpa
MPAaBWJILHOW METOIUKUA HCCIICOBAaHUS MPEJIoiara-
eT ux ymnopsmodeHnue. B ocHoBy kimaccudukarmm [15]
MOJIOKEHA TIPUPOJIA U XapaKTep MPOUCXOKIACHUS TOTO
WJIM WHOTO UCTOYHUKA. YCIIOBHO Pa3lieisisi BCE MCTOY-
HUKM Ha BHYTPEHHHE W BHEIIHHE, T0JaraeM, 4ro K
BHYTPEHHHUM CJI€yeT OTHECTH JaHHBIE, TIOYEPITHYThIC
W3 HapOJHOW JKMU3HU, HETIOCPEICTBEHHO OTPAXKAIOIIUE
IOpUINYECKUE TIPEICTABICHNS KPECThsIH, JeTall Kpe-
CThSTHCKOM TIPaBOBOW KOMMYHHKAIIMH, HapOIHBIE 00-
pa3bl TpaBa, COJCPKAHHE OOBIYHO-TIPABOBBIX HOPM,
OTHOIIIEHUE KPECThSIH K 3aKOHY M O(QHUIHAIBEHON I0pH-
JIUYECKOM TMpaKTHKe, aJeKBaTHO OTPAXKAMOIIUE OCO-
OCHHOCTH MPABOBOTO MOBEICHUSI HOCUTENIEH O0OBIYHO-
MPaBOBOM KYNBTYPHl B PA3IUYHBIX OOCTOSATENHCTBAX.
K BHeEmHUM HCTOYHWKAM OTHECEM MaTepuajbl, CO-
Jeprkane nHPOPMALHUIO WM TPAKTYIOLIHE MOJTUTHKY
POCCHICKOTO TOCYJapcTBa B OTHOIIEHHH OOBITHOTO
MpaBa, OT3bIBBI 00 ATOM HMHCTUTYTE COBPEMEHHHKOB
(TOpUCTOB, TOCYAAPCTBEHHBIX IESATENEH, YNHOBHUKOB,
HapOJOBEIOB), HACKHIIICHHBIE (hPaKTaMH O TIPOSIBICHHU-
X OOBIYHO-TIPABOBOM KYJBTYPBHI, CIIOCOOCTBYIOIIHE
(hOPMUPOBAHHIO CTATUCTHYECKOW 0a3bl HCCIICIOBAHUS,
XapaKTepU3YIONMINEe BIMSHUC OQUITHATHLHON MPaBOBOM
KyJIbTypbl Ha KPECThSHCKOE IMpaBOCO3HaHUE. Takum
00pa3oM, BHYTPCHHHE HCTOUYHUKU HETOCPEICTBEHHO
KOHCTaTHPYIOT COCTOSIHHE OOBIYHOTO TPaBa, a BHEII-
HUE MHTEPIPETUPYIOT €r0 CYOhEKTUBHOE BOCIIPHUSITHE
OKPYKaIOIUMHU.

OtnaBasi MpennoYTeHHWEe IEpPBON TpyIMIe HCTOY-
HUKOB, BCJIEJICTBHE MX TJIABHOTO JIOCTOWHCTBA — «HH-
dopManuM W3 MEPBBIX PYK», CICAYeT OTMETHTh HX
(parMeHTapHOCTh, MAJIOYHCICHHOCTh, HEYITOPSI0YCH-
HOCTh, TPOOEILHOCTh, HHU3KYH) HWH(POPMATHBHOCTB,
paspo3HeHHOCTh. [IpuumHa 3TOro: 06e3rpaMOTHOCTD
KPECTBhSHCKOTO HAaCeNIeHUs; OTCYyTCTBHE YETKON CHUCTE-
MBI JISJIONPON3BOJICTBA HA YPOBHE CEIbCKOW aIMHHH-
CTpallii, OTCYTCTBHE HEOOXOIUMOCTH MUChMEHHOU
(ukcanmmu OOBIYHO-TIPABOBEIX HOPM U TPUOPUTETHOM
(OpMBI BHEIIHETO BBIPKEHUS OOBIYHOTO IpaBa, 3aM-
KHYTOCTh OOIIMHHOM XM3HH, HEIOBEPUE KPECTHSIH K
yy)XakaM B OOSI3Hb WX paccrlpocoB. I pymma BHYTpeH-
HUX UCTOYHUKOB B MCCIICIOBAHUH IPEJICTABIIEHA TPO-
TOKOJIaMHU U IPUTOBOPAMU CCJIILCKUX CXO0B, pCIICHUSA-
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MU BOJIOCTHBIX CYJIOB, OTBETaMH KPECThSIH HA BOIPOCHI
KOPPECIIOHACHTOB DTHOTpadUIeCKOro OOpo KHSI3S
B.H. Tenumena, Apyrux mpaBUTEIbCTBECHHBIX, Hay4-
HBIX 9KCTIEIUINHI 110 COOMPaHUIO MPABOBBIX HAPOIHBIX
o0BbIYaeB; MeMyapaMH KPEeCThsIH W JIHII, JUTTEIbHOE
BpeMs MIPOXKMBABIINX B KPECTHSIHCKOW Cpejie W 3aHH-
MaBIIUX TOJDKHOCTH B CUCTEME CEIBCKOTO TN BOJIOCT-
HOTO YIPaBIEHHS; TUCbMaMH, Kalo0aMu KPECThSH B
pa3IMYHBIC TOCYIAPCTBEHHBIC YUPEKICHUS U CPEICTBA
MaccoBoi HHMopMannu, HOILKIOPHBIM MaTEPHAIIOM.

CaMblif TICHHBII WMCTOYHHK ITO3HAHHS OOBIYHOTO
IpaBa POCCUHCKUX KPECThSIH — MPHUTOBOPHI CEITHCKUX
CXOJIOB - TI0 KPYIHIIaM COOMPAJICSi aBTOPOM U3 TEPHO-
nudeckoi medary [16] m apXxuBHBIX MaTepuaioB [17].
Bo Bropoit nonoBune XIX — nagane XX B. 3HaueHue
MIPUTOBOPOB BOJIOCTHBIX M CEILCKUX CXOIOB B CUCTEME
HMCTOYHUKOB OOBIYHOTO TIpaBa POCCHUHCKUX KPECTHSIH
cymiecTBeHHO Bo3pactaer. [locie mpuasaTus OOmmx
MIOJIOKEHUH O KPECThSAHAX, BBIIIEAIINX U3 KPEIIOCTHOU
3aBUCUMOCTH, OT 19 deBpamst 1861 1. [18] mpuroBopsr
MTONTYYHIIH CTaTyC OUIHAIBLHBIX aKTOB KPECTHSTHCKOTO
camoynpasieHus. FOpunudeckyro cuily OHH oOpeTatn
[IOCJIEe YTBEPKACHNS KPECThIHCKUMHU TPUCYTCTBUSIMH.
B T0 3xe BpeMst IpUToBOPBI OCTABATUCH TPAIUITUIOHHON
(hopMoii 00IIIEMHUPCKUX PEIICHUI HanOO0JIee 3HAYUMBIX
JUTSI BCETO OOIIeCTBa poOIIeM.

Takast TpaHcopmanus HE MOIJIa HE OTPa3UThCA
Ha caMoM ucTouHuke. OH oOpen MUCbMEHHYI0 GopMy
W OIpENeNeHHYI0 CTPYKTypy (BBOIHAS, OIMUCATENb-
Hasi, MOTHBHPOBOYHAsS, PE30JIIOTHBHAs dacTH). Heol-
XOJUMOCTh MUCBMEHHOTO O(QOPMIICHHUS MIPUTOBOPA, C
OJTHOW CTOPOHBI, CHM)KAET IIEHHOCTh JAHHOTO MCTOY-
HUKa, TIOCKOJILKY 3aIHCh MPUTOBOPA OCYIIECTRIISLI TTH-
capb, He UIMEBILIMI OTHOLICHHS K COCJIOBHUIO CEIbCKUX
oObIBaTesIeH, T.€. He SIBJISBIIMNACSI HOCUTEIEM OOLIYHO-
MIPaBOBBIX TMpecTaBieHnuid. [[puroBopel ar0T OCHOBa-
HUE YTBEPKIATh, UTO CBBIIIC 85% KPECThsIH, HMEBIITNX
MIpaBO y4acTBOBaTh HA CXOAaX, ObLTH HETPAMOTHBIMH.
A Te, KTO cuuTanud ceds TPaMOTHBIMH, YMEIH KOpsi-
BBIM MOYEPKOM Hamucarh cBoe M. [lodTomy pekoH-
CTPYKIIUSI OOBIYHOTO TpaBa Ha OCHOBE IPHUTOBOPOB
BOJIOCTHBIX M CEILCKUX CXOJIOB CTAHOBUTCS CIIOKHOU
mpo0ieMoii, Belb MPUXOJUTCS UMETH JIENI0 C Hacele-
HHEM, KOTOPOMY HEBEZIOMO YTCHHE U KOTOPOE JTIOBOJb-
CTBYETCSI CIIOBAPHBIM 3aIllaCOM, OTHOCSIIIMMCS K aHTPO-
MOJIOTHHU TPOIILIOTO, ¥ TIPH 3TOM COCTABISIET JIbBHHYIO
JIOJII0 POCCUHCKOTO HacesieHusl. TeopeTuku HepeKo
YeprarT HeoOXOAMMOe W3 IOHSITHW, MOMYISIPHBIX B
HacToflIee BpeMsi, B IOAOOHBIX CITydasx MpeacTaBsi-

eTcsi HeOOOCHOBAaHHBIM TPAKTOBATh HAPOJHBIC PACCy-
XKIeHUs OyKBaJIbHO, HCXO/IS M3 COBPEMEHHBIX HAyIHBIX
peanuii. [IpuroBopbI IEMOHCTPUPYIOT IParMaTHIECKOE
pa3BepThIBAHKUE TCOPHH B HAHOOJIBIIIEM Pa3HOOOpa3uH,
49TO TpeOyeT BBICIICH CTEIICHN ACMN(POBATHHOTO Ma-
CTEepCTBa.

C npyroii CTOpoHbI, OJlaroapsi MUCbMEHHON (PHK-
CaIy IPUTOBOPHI CTAITN O0JIee TOCTYITHBIM IS HCCIIe-
JIOBATENsT ICTOUHUKOM. Tak, IPUTOBOPHI BOJIOCTHBIX H
CEJIBCKUX CXOJIOB POCCUICKHUX KpecThstH O0IacTu BOW-
cka JloHCKOTrO coXpaHWIUCh B ¢oHmax l'ocymapcTBeH-
Horo apxuBa PoctoBckoii obmactu [19]. KommyecTtBo
OTJIOKUBIIUXCS B aDXHUBE MPUTOBOPOB TO3BOJISIET OCY-
MIECTBHUTDH UX IOPUINIECKYIO0 KBATN()UKALINIO U NCTOY-
HUKOBe[uecknid aHanu3. OMHAKO CIeyeT OTOBOPHUTH-
Csl, YTO OCHOBHAsl Macca MPHUTOBOPOB COCPEIOTOUYCHA
B (hoHTaX 00JIACTHOTO W OKPY)KHBIX MO0 KPECTHSHCKUM
JiesiaM rpucyTcTBHid. [Ipruem pedb uaeT o mpuroBopax,
00aJIOBAHHBIX CEIIbCKUMHU OOBIBATEIISIMU, TIPECTABH-
TEISIMU BOJIOCTHOM WJIM CEJIBCKOM aJMUHUCTPALMH,
MIPUCYTCTBHEM, JIPYTUMU JIUIIAMH, HHTEPECHI KOTOPBIX
3aTparuBaeT BbIHECEHHOE pemieHue. [logdopky mo-
CJIEJIOBATENIbHO BHIHECEHHBIX IPUTOBOPOB KOHKPET-
HOTO BOJIOCTHOTO WJIM CEJIBCKOTO CXO/a I10 JIAHHBIM
apXUBHBIM MarepHuajiaM C(OPMHPOBATH HEBO3MOXKHO.
OpHako MO3aMYHOCTh TPUTOBOPOB KOMITEHCHPYETCS
WX 3HaYUTENBHBIM KonmdecTBOM. [locnennee naet Bo3-
MOYKHOCTh KJIACCU(UIIUPOBATH KPECThSIHCKUE IMPHUIO-
BOPBI.

[To cyOwexTy, mpuUHUMAIOIIEMY peIIeHUe, BBIJE-
JIMM [IPUTOBOPLI BOJIOCTHBIX U CCJIILCKUX CXOIOB. Ilo
MIpenMeTy OOCYKICHUS MPeoOIagaloT MPUTOBOPHI 10
3eMeNnbHBIM BompocaM. Cpeau HUX: yKPeTUTENbHbIC
NPUTOBOPBI O pacrpeieNieHud OOUIMHHBIX W apeH-
JIOBAaHHBIX OOIMMHOM 3eMeNlb W YTOAWMA, O TIePEBOJC B
JUYHYI0 COOCTBEHHOCTh HAXOJWBIIUXCS B OOIIMHHOM
IMMOJIb30BAaHUU YYAaCTKOB 3€MJIU; MPUTOBOPLI O BBIACIIC-
HUUW TIOIBOPHBIX yCaneOHBIX MECT M3 OOITMHHOTO Ha-
JieNia, O JINIIICHUH KPECThsSH YacTH WJIM BCEro Hajesa
3eMJTH | JIP.

[IpencraBngroT UHTEPEC MPUTOBOPHI, C TOMOIIBIO
KOTOPBIX KPECThSHE MBITAIOTCS OCYIIECTBUTH Pa3iiny-
HbIC BUJIbl aIMUHUCTPHUPOBAHNA. Cpezu/l HUX: IPUT'OBO-
pBI — XomaTtaiicTBa 00 00pa3oBaHWN HOBBIX BOJIOCTEH;
MIPUTOBOPHI, YCTaHABIUBAIOIINE MTPApbl «B TOIH3Y
MHUPCKHX CYMM» 3a HESIBKY Ha CEJIbCKHE CXOJBI; MPHU-
TOBOPHI O JIMIIIEHWH TIpaBa Tojloca Ha CXOJe KPECThsH,
MPETIATCTBYIONUX BCIIEACTBHE CBOETO <«JIyPHOTO» Xa-
pakTepa BEJICHUIO JIe] Ha CXOJIe; MPUTOBOPHI 00 130pa-
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HUU CTApOCT, 4 TAKIKE MHBIX JOJKHOCTHBIX JIMIL CEJIb-
CKOTO W BOJIOCTHOTO YMPAaBICHHUSA, 00 OCBOOOKICHUH
OT BBIIIEyKa3aHHBIX 0053aHHOCTEN 10 MPOCHOE JOIK-
HOCTHOTO JIMIA; TPUTOBOPHI O TOCTPOWKE BOJIOCT-
HBIX ¥ CEIBCKUX OOIIECTBEHHBIX 3/IaHUH (IIpaBIeHHE,
IIKOJIA, IIEPKOBb | TIp.), O Ha3HAYCHUH BHIOOPIIUKOB B
«CEIIbCKO-M30MpaTeIbHbINY ChE3Jl; MPUTOBOPHI O Ha-
3HAYEHNW OMEKYHOB HAaJl CHPOTaMH; 00 ymaleHUH U3
00IIIecTBa KPECThsH IOPOYHBIX U JYPHOTO TIOBEICHHUS,
O BbIAa4€ CBUJACTCIILCTB HA OTKPBLITHUE MMUTEUHBIX 3aBe-
JICHUM U JIp.

Oco0yto rpymiry aIMUHUCTPAaTHBHBIX IPUTOBOPOB
COCTABJISIIOT aKThl ()UHAHCOBOTO XapaKTepa, a UMCHHO
- pacKJIaJovYHbIe MPUTOBOPHI, pacTpeneisromne moaa-
TH, cOOpBI Ha NCTIOJTHEHNE BOJIOCTHBIX TOBUHHOCTEH H
YCTaHABIMBAIOIINE CIIOCOOBI B3BICKAHUS HEIOUMOK C
HETIATEIBIITUKOB; TIPUTOBOPHI O cOOpe IeHer mis 00-
palieHus B 3armacHbIe BOJIOCTHBIE U CEIbCKUE KaIlnuTa-
JIbI U MOPAAKE pACXOJ0BaHUS 3TUX ACHCKHBIX CPEICTB,
0 B3BICKaHWH PA3ITUYHBIX JIEHEKHBIX COOPOB B TOJIB3Y
o0IIecTBa ¢ JIHI], HEKPECThIHCKOTO TPOHUCXOKICHHUS,
MIPOKUBAIONIUX HA OOLIMHHBIX 3eMJisiX. [IpuroBopsl o
pacmpeneneHrH HacIeICTBEHHBIX JOIEH WITH JTUIIECHUH
HACJICJICTBEHHOM [IOJH, pa3jielie CeMEHHOro UMYIIe-
CTBa TaKXKe MPEJICTABICHBI B MaTepuanax (GOHJIOB.

[Io ¢opme KpecTbIHCKHE TPUTOBOPHI MOYKHO
MOJIPA3eIUTh HA TPUTOBOPHI-TIPUKA3BI, MPHUTOBOPHI-
JIOTOBOPBL, PUTOBOPBI-XOAATAWCTBA, IPUTOBOPBI —
CyneOHBIC pEIICHHS, MPUTOBOPHI — OOBSICHUTEIILHBIC
OKpPY>KHBIM U Y€3JIHBIM IPHUCYTCTBHUSIM IO KPECThSH-
CKUM J€jiaM, IPUTrOBOPLI — MaHJAAaTbl KOHKPETHLIM JIM-
[1aM OCYIIECTBIISATE OTPEAETICHHBIE ACHCTBUS OT UMEHH
obmectBa. [lo xapakTepy UX MOXKHO KIACCH(HIIHPO-
BaTh Ha MPABOYCTAHABJIMBAIOIIUE, TPABOUCTIOTHUTE -
HBIE, IPAaBOOXPAHUTEIHHBIC.

[Ipoananu3upoBaHHbIE HAMH TPHUTOBOPHI CBHUJIC-
TCJIBLCTBYIOT O TOM, UTO USMCHCHUC JaHHOT'O UICTOYHUKA
OOBITHOTO TpaBa B OOJBINCH CTENECHH KOCHYIHCH €r0
(hopmbI, ueM conepkanus. [lefiCTBUTEIHHO MTPUTOBOPHI
o0penu omnpeesieHHYI0 CTaHIapTHYIO (GOpMY, KOTOpast
MOSIBIJIACH KaK PE3yNbTaT JAEATEIbHOCTH BOJIOCTHBIX
nMcapel 1 KOMIIPOMHUCCa MKy KPeCTbTHCKUMU ITpa-
BOBBIMHU NPCACTABICHUAMU U TpC6OBaHI/I}IMI/I IMpUCyT-
CTBUI 1O KPECThAHCKUM JieJiaM. B TekcTe npuroBopoB
OOBIYHBIMH CTAJIA CCHIIKU Ha CTaThU 3aKOHOB, MPEXKIE
Bcero, OOIIEro moM0KEHUs 0 KPECThSIHAX, BBIIIEIITIX
13 KPETIOCTHOM 3aBUCUMOCTH. OHAKO B OOJBITNHCTBE
cirydaeB ctarby OOIIeTo MOI0KEeHUS IPUBEACHBI OIIN-
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004YHO (IIOJHOCTBHIO WJIHM B YaCTH) ¥ HE COOTBETCTBYIOT
YTBEPKIIEHUT0, KOTOpOe UMHU MOTUBHpYyeTCs[20].

KpecTpsiHCKHE TPUTOBOPHI OCHOBBIBAIOTCS Ha Oa-
30BBIX OOBIYHO-TIPABOBBIX TMPUHIIUIIAX: YPABHUTEIb-
HOTO pacrpeneeHus] OOMTMHHOTO 3eMEILHOTO (POHIA;
COOTBETCTBHS PEANM3YEeMbIX IPaB CYIICCTBYIOIIUM B
COLIMYME OTHOIIEHHSIM; 3aBHCUMOCTH TpaB 3eMIICB-
Jajenbia 1 00beMa ero COOCTBEHHOCTH OT XapakTepa
(TIOCTOSIHHBIE WM BPEMEHHBIC, JICHCTBUTEILHBIC WIIN
BUPTyaJlbHbIE) OTHOLICHUS JHLA K 3eMJIe M OOIIUHE;
MIPUOPUTETA KOJUICKTHBHBIX (OOIIMHHBIX) HHTEPECOB
HaJ JIMYHBIMU; IS 110 YeIIOBEKY» (HeNmpeMeHHBIN
y4eT JINYHBIX KaueCTB CYObEKTa M €ro KOHKPETHBIX
KU3HEHHBIX OOCTOSITENIbCTB); KOJUIEKTHBHON OTBET-
ctBeHHOCTH H Ap. ComepikaHue NMPUTOBOPOB CBUJIC-
TEJILCTBYET O KU3HECIIOCOOHOCTH M BBICOKOM aBTOPU-
TETe «MHUPCKOW» OpraHW3aliH, KOTOpas OCHaphUBaeT
U JaXe OTMEHSET IOCTAHOBJICHHS MPUCYTCTBUI IO
KPECThSTHCKUM JIeJIaM, PEIICHUS TOJDKHOCTHBIX JIMII, a
TaK)Ke He OTPAaHNYMBACT CBOU JICHCTBHS paMKaMu, 000-
3HAYEHHBIMU 3aKOHOM [21].

Bwmecte ¢ Tem B nepuos «IMaHCUIAINIY (BTOPOH
mosoBrHBI XIX — Hadama XX BEekOB) OOBITHOE TIPABO
BBIXOMT 32 TPE/IEIIbl JIOKAIbHOW KPECThIHCKON OOII-
HOCTH U COCYIIECTBYET C 3aKoHomarenbcTBoM. OOe-
crieduBasi CTa0MIBHOCTh KPECTBHSHCKOTO COLMYMa,
ruOKOoe JKMBOE OOBIYHOE MPAaBO 3aWMCTBYET YEpPTHI
HOPMAaTHUBHO-ITPABOBBIX aKTOB, OKa3bIBasi IIPU ITOM 00-
paTHOE BO3ICHCTBHE HA «TPaKTaHCKOE OOIIecTBO». B
pesynbrare 0OBIYHOE TPaBO MpHUOOpeTaeT HaJTOOIUH-
HBII XapakTep, a TapaHTOM €ro COOOICHNsI CTAHOBHUT-
cs rocynaapeTBo. Takum oOpaszoMm, y Poccun mosBuiicst
pEaNbHBIN IaHC COMMKEHUST €CTECTBEHHO BBIPOCIIETO
OOBIYHOTO MpaBa 1 YHUBEPCATHU3UPOBAHHOTO (PUKCUPO-
BaHHOTO O(HWIIHATBHOTO IIPaBa.

W3ydeHHBIE aBTOPOM MPOTOKOJIBI U PEIICHUS BO-
JIOCTHBIX CY/IOB MOYKHO Pa3[eluTh Ha OMyOJMKOBaH-
HbIC: (cucTeMaTH3upoBanbl ¢ 1862 mo 1872rr. mo 29
ryoepuusim Poccun B Tpyaax koMucchu 1o mpeoopaso-
BaHMIO BOJIOCTHBIX CYZIOB) [22], onyOIMKOBaHHEIE B Iie-
puomudeckoii rmedaru [23] u B paboTax COBPEMEHHBIX
uccienoBareneii [24], HeomyOIMKOBaHHBIE, OTIOXKHB-
muecst B (OHJIAX Pa3IMYHBIX apXHMBOB PEIICHUS BO-
JIOCTHBIX CcyzmoB [25]. Pemenus Bcex 6e3 MCKIIOUCHUS
BOJIOCTHBIX CyZOB JISHCTBUTEIHHO MOTIIM OBI CTaTh ca-
MOCTOSITEJIbHBIM JIOCTOBEPHBIM UCTOUHUKOM TIO3HAHUS
O0OBIYHOTO TIpaBa. YHUKAIBHOCTH BOJIOCTHBIX CY/IOB
BBIpa3uiach B OOIIECTBEHHOM Xapakrepe (MepBbhId CyI
JUTSL BCEX OCHOBHBIX KaTerOpUil KPeCThsIH), OPHIIHATb-
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HOW MPHUPOJIEC U OTCYTCTBUH TOCYAapCTBEHHOH (hUHAH-
COBOH MOAJEPIKKH, OTACICHHOCTH OT aIMHUHICTPAIIHH,
OII0pe Ha MIMPOKOE CAMOYIPABIICHHE U OTHOBPEMEHHO
NPUHAAJIC)KHOCTU K MCECTHBIM TOCYyJapCTBCHHBIM CYy-
NeOHBIM OpraHaM, JIETAIBHOM HCIOIB30BAHUN HOPM
0OBIYHOTO MpaBa U BO3MOXXHOCTH IMPUMEHEHHS 3aKOHO-
JaTCJIbHBIX HOJ'IO)KCHI/II\/'I, COYCTAHUHN MPUMUPUTECIIbHBIX
Y KapaTelbHBIX TOJTHOMOYHMW W, HAaKOHEI, Tocymap-
CTBEHHOHN perflaMeHTaluu ero aestenbHocTu. OmHa-
KO 3HAYUTEIHHOE YHCIO PEIICHUM, MOCTAHOBJICHHBIX
B TEUEHHWE IMPOAOIDKUTEIHFHOTO Teproja, cCOOpaHo He
0bu10. OmyONMKOBaHHBIE PEIISHUs] BOJIOCTHBIX CYIOB
MOABEPTAINCH JBOMHOM, a TO U TPOMHOU pemaKLUH.
CHauajna cojiepaHHe MPOTOKOJIA KOPPEKTHPOBAIOCH
BOJIOCTHBIM TTHCApeM, 3aTeM TIPU BBIITUCKE pPEIICHUS
PENaKTUPOBAIKNCH YICHAMU KOMHUCCUH. Takod croco0
00pabOTKH W CHCTEMATH3AIIUU TPEOyeT KPUTHICCKOTO
MOIX0/1a K TAHHOMY WCTOYHHUKY.

Tem HE MEHEe aHANU3 PEIICHH BOJOCTHBIX CYIOB
MTO3BOJISIET MPOCIEANTh TpaHC(HOPMAIIHIO TPAAUIINOH-
HBIX TPABOTPE/ICTABICHNN, TaK KaK Ha PacCMOTPECHHE
BOJIOCTHBIX CyOOB MOCTyHnajk ACjia, HEC IMOJTYYUBIIUC
JIOJKHOTO Pa3pelIeHrs B OOMIMHHBIX CygaxX. JTO Ka-
caeTcs M3MEHEHUS OTHOIICHHWS K JHYHBIM OOWAaM U
TEeJIECHBIM HakazaHUsIM. BoccTaHOBIIEHHE YEeCTH U pe-
ITyTaIliy HE B XOXIE KYJIAYHBIX 0OEB, a B hopMme cyaeo-
HBIX pa3OMpaTeNbCTB M PE3KOE COKpAIICHHE CIIydacB
TEJICCHBIX paclpaB O03HAMEHOBAJIO MEPEXON OT apXau-
YECKOTO MPaBOCYINsI, ODUEHTUPOBAHHOTO HA TEJIECHBIC
HaKa3aHWs, K [IMBUJIN30BAHHOMY — OTPaHUYHBAIOIIEMY
JINYHYIO CBOOOJIY NIPECTYITHUKA.,

JleticTBre OOBIYHOTO TIpaBa B OKPYXKHBIX Cymax
MPOSIBIISIIOCH B TIPUTOBOPAX MPHUCSIKHBIX 3aceqaresei,
KOTOpBhIC OTIM4Yajla YYTKOCTH KO BCEM JKHU3HCHHBIM
00CTOSITENIECTBAM, MAJICHITAM TIOAPOOHOCTAM Jelna,
YCIIOBHUSIM JKM3HH, CJIOXKHBIIUMCS U JTAHHOTO JIMIIA;
MIPUOPUTETHOE OTHOIIEHHE K (pakTam, CBSI3aHHBIM C
OBITOBBIMH YCJIOBHAMH TI0 OTHOIICHHWIO K JYIIEBHBIM
MEPEeKUBAHUSM TPECTYMHUKA. [IpUTOBOPHI TPUCTK-
HBIX 3acejiaTeliell COOTBETCTBOBAIM KOPSHHBIM, YCTOM-
YUBBIM, HE TIOJBEPTAIONINMCSI CKOPOMY HM3MEHEHHUIO
B3MUIAIaM, TTPEJCTABICHUSIM W YyBCTBAM PYCCKOTO Ha-
pona. MHOro4HCICHHBIE OIpaBIATCIbHBIC PEIICHUS
CTalM TIOKa3aTelleM CYIIECTBEHHOTO pPacCXOXKICHUS
MEXIy JeHCTBYIOIIMM 3aKOHOJIATEIThCTBOM H TIPE-
CTaBJICHUSIMU O0IIIECTBA O TIPaBe.

3HAYUTENBHYIO IIEHHOCTh ISl M3yYeHHUS HapO-
HBIX TPAaBOBBIX OOBIUAEB MPECTABISIOT MaTEepPHAIBI
HeO(l)I/IHI/IaHI)HI)IX OITPOCOB KPECThAH, JIOKAJIN30BAHHBIC

B Tpymax KOMHCCHHU TIO MPE0OPa30BAHUIO BOJIOCTHBIX
cynoB, dhonmax ItHOTrpadudeckoro 6ropo ka3 B.H.
Tenunmesa, Cankr-IlerepOyprckoro ¢unnana apxusa
Poccuiickoii akamemun Hayk [26], uccienoBaHUSX Ha-
pomoBenoB [27]. Ympeku, BbICKa3aHHBIE HEKOTOPBIMH
WCCIIEZIOBATEISIMU, U COMHEHHSI OTHOCUTEIFHO J0CTO-
BEPHOCTH TOJYYEHHBIX OT3BIBOB, CBS3aHHBIC C HEKpe-
CTBSTHCKHUM IIPOMCXOXKICHHEM KOPPECIIOHACHTOB, HX
MaTepHalbHOW 3aWHTEPECOBAHHOCTHIO B TIOTYYCHHUU
WHPOPMAIMA U OTCYTCTBHU Yy OOJBIIMHCTBA M3 HHUX
FOPUIUIECKOTO 00pa3oBaHUs, KOHEYHO HEOECITOUBCH-
Hbl. OZIHAKO HMCITOJIb30BAaHHUE OT3BIBOB KPECThSH PSIOM
ABTOPUTETHBIX JOPEBOJIIOIMOHHBIX M COBETCKHX HC-
cieoBaTeNieil B KaueCTBE OCHOBHOTO MCTOYHHUKA, CO-
OTBETCTBHUE COJIEpIKAIIEHCsl B HUX MH(OPMAIUK APY-
MM JaHHBIM, OAHOOOpa3ue CBEACHUH MO pa3IMYHBIM
[EHTPaJbHO-9EPHO3EMHBIM TYOSpPHHSM, aJIeKBaTHOE
OTpakeHUE KPECThTHCKOTO 00pa3a KU3HU U MHPOBO3-
3peHHUs, CTHIb M SI3bIK HM3JIOKCHUSI Marepuana JaroT
OCHOBaHHE OTHOCHTD 3TOT MCTOYHUK K YHCITY TTEPBUY-
HBIX.

Memyapbl 1 KajJo0bl KPECThsIH B TOCYIapCTBEH-
HBIE YUPEKICHHS CIETyeT paccMaTpuBaTh B KaueCTBE
BCIIOMOTAaTENILHOTO MCTOYHUKA. /(€710 B TOM, 4TO Kpe-
CTBSIHCKAsi MEMYapUCTHKa MTPEACTaBIeHa HECKOIBKUMH
necaTKkaMu Tpon3BeneHnii [28]. B ocHOBHOM cBOMMH
BITCUATIICHUSIMH O KPECThSHCKOM TIPAaBOCYIUU JICITH-
JIMCh JIMIA, A0JITO€ BpeMsl MPOKUBABIINE K HAPOAHOM
cpene. 3a peaKuM UCKITIoueHueM [29], mHbopMaTHBHAS
[IEHHOCTh ATHX pabOT CHIKAETCS BCIEACTBUE OJHO-
CTOPOHHE HETaTUBHOW MO3UIIUK HCCIIE0BATENS O Kpe-
CTBSIHCKOM TIpaBomopsiake [30].

[ToTok KpecThIHCKUX Kaslo0 JTOBOJIBHO OTUYETIIH-
BO MOXKHO pa3leiHTh Ha JBE TPYIMIbI, MHOTOYHCIICH-
HBIE JKaJI00BI 110 3eMEIBHBIM CIIOpaM MIIH «3€MEeThHOe
KIISTy3HUYECTBOY», B M300MIUH OTIIOKUBIIEEeCS B (hOH-
nax LleHTpasbHOrO TOCYIapCTBEHHOIO MCTOPHUYECKO-
ro apxuBa Cankr-IleTepOypra (dhoun 487), B Poccwmii-
CKOM TOCY/IapCTBEHHOM HMCTOPHUYECKOM apxuBe ((hoHI
1291 — 3emckoro otaena MB/I, doux 1344 — Broporo
(kpecTtrsHckoro) aemapramenta Cenara), locymap-
ctBeHHOTO apxuBa PD (poun 6978 — Beepoccuiickuit
UEHTPaJbHBI HCTIONHUTENbHBIH KomuTeT COBETOB
pabodmnx W CONMAATCKUX JermyTaToB), Poccutickoro ro-
CyapCTBEHHOTO apxuBa SKoHOMHUKH (poHT 478 — Ha-
ponusiii komuccapuar 3emienenus PCOCP), ['ocynap-
CTBEHHOTO apxuBa PocTOBCKOW 00MacTh M KajaoObl Ha
JIEHCTBUSI TOJPKHOCTHBIX JIHII CEIBCKOTO YIIPABICHUS H
petenust BonocTHbIX cyaei [31]. XKamoObl mo3BosIOT
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CHHTE3UPOBATh OTHOIIICHUE KPECThSIH K arpapHbIM Me-
PONIPUATHSIM IPABUTENIBCTBA, KPECThIHCKOMY 3aKOHO-
JaTeIbCTBY M O(UITHAIEHBIM CyI€OHBIM YUPEIKICHHUSIM,
OLIEHUTh SPPEKTUBHOCTH PAaOOTHI BOJOCTHBIX CYIOB,
CPaBHUTH PE3YJIbTAThI JEATEIbHOCTH BOJIOCTHBIX CY/I0B
B Pa3NYHBIX TYOCPHUSIX, MPOCIEANUTh TpaHChopMa-
LU0 KPECThIHCKUX TPABOBBIX MpeacTaBieHuil. On-
HAaKO y3Kasl HallPaBJICHHOCTb YKa3aHHbBIX MAaTE€pPUAIOB,
UX «KJITYy3HHUUECKUI» U YACTHBIA XapaKTep MO3BOJISIOT
paccMarpuBaTh >Kano0bl TOJIBKO B Ka4eCTBE BCIIOMOTa-
TETBHOTO MCTOYHHUKA TO3HAHUS HBOJIOIUN OOBIYHOTO
paBa POCCUMCKUX KPECThSIH.

['pynma BHEMIHWX HWCTOYHUKOB HCCIEIOBAHUS
BechMa paszHooOpasHa. K 3Toif rpymme oTHeceM OIy-
OnmukoBaHHbIE [32] n HeomyOnukoBaHHBIE [33] Mmare-
pUalibl TPaBUTEIBCTBEHHBIX KOoMHUcCHM KoHHa XIX
- Hayasia XX BB. [0 MEPECMOTPY 3aKOHOJIATEILCTBA O
KpecTbsiHaX U MOATOTOBKE MPOEKTa HOBOro I'paxaaH-
CKOT'0 yJ0XKeHHUs. B HuX, IOMUMO OT3bIBOB, 3aMEUaHUI
1 KOMMEHTApUEB O COAEP’KAHUU, COCTOSIHUM, IPAKTH-
YECKOM TIOTEHIIHAaJe OOBIYHO-TIPABOBBIX HOPM, COJIEP-
YKHUTCSl BHAYUTEIBHBINA CTATUCTUYECKUN U (PaKTHUYECKUH
MaTepHuall, MyTeM COMOCTABICHUS OOBITHO-TIPABOBBIX
U 3aKOHOJATENIbHBIX MOJIOKEHUN aHATU3UPYIOTCS BO3-
MOYXHOCTH PaclpoOCTPaHEHHsI Ha KPECThsIH OQHIINAIIb-
HBIX HOPM.

OcBOOOXKICHNE KPECThSIH OT KPEMOCTHOM 3aBH-
CHUMOCTH W HaJIeJICHWE MX CTaTyCOM CYOBEKTOB IpaBa
AKTUBHU3UPOBAJIO TOCYAAPCTBEHHO-IPABOBOE PEryJIU-
pOBaHUE KPECThIHCKUX MPAaBOOTHOLIEHUH. B cucteme
POCCHUICKOTO 3aKOHO/IATeNIbCTBA TOSABISIETCS HOBasl OT-
paciib — KpecThSHCKOE TpaBo, a B cTpykType CeHara
— COOTBETCTBYIOIINN AeNapTaMEHT, pELIEHUSI KOTOPOTO
HE TOJBKO KOHKPETH3HPYIOT BechbMa aOCTpakTHbIE M
00II1e HOPMBI KPECTHIHCKOTO 3aKOHO/IATEeNECTBA, Pa3-
pemrarotT HanOosee 3amyTaHHble KOH(DIUKTHI ¢ Y9acTH-
€M KpEeCThsiH, HO U JIETaJU3YIOT, MOSCHSIOT, TONKYIOT
HOPMBI OOBIYHOTO TIpaBa [34].

B uenom 3akoHOAarenbHble UCTOYHUKU MO3BOJISI-
I0T TIPOCIEIUTH TPaHCHOPMALMIO TOCYNAPCTBEHHOM
MTOJTUTHKHU B OTHOIIEHWH MHCTUTYTa OOBIYHOTO IpaBa,
B3aMIMOBJIMSIHAE 3aKOHOJIATEIhCTBA U OOBIYHOTO ITPaBa,
COIOCTaBUTh OCHOBHBIC TOJIOKEHUS U MTPUHIIUIIBI O(H-
LHAJIBHBIX U TPAJIULHUOHHBIX HOPM, OLIEHUTh MEPCIIEK-
THUBBl Pa3BUTHS HAPOJHOTO MPaBOTBOPYECTBA B POC-
CHUICKOI TPaBOBO# CUCTEME, 0003HAYHUTH TIOCIICICTBUS
MIPEHEOPEKUTENHHOTO OTHOIICHNS BIACTH K HAPOIHBIM
MIPaBOBBIM MPEACTABICHUSIM.

39

Pe3ynpraToM KpOMOTJIMBOW [J€ATEIIBHOCTU Ha-
ponoBesioB BTopoi nonoBuHbl XIX — Hayana XXBB.,
MMEBILIECH MHUIMATUBHBIN, HAYYHBIA M MPAKTUUYECKUN
XapakxTep, CTalo NosBIeHHE OOMIMPHOTO (PaKTUIECKOTO
MaTepHala IoJeBbIX HccaeqoBaHni. YacTb 9THX OaH-
HBIX JIOKaJM30BaHa B OMOinorpaduueckoM ykasarere,
cocrasneHHoM E.W. Skymkuneim [35]. B Tpéx Tomax
atoro m3ganus moutu Ha 1000 cTpaHuIaX MPUBEACHBI
pe3ynbTaThl UCCIEIOBaHUN, OCHOBAHHBIX B OOJBILIMH-
CTBE CBOEM Ha JIMUHBIX HAONIONEHMSIX M paccrpocax
KPECTbsIH, H3Y4YEHUS NOAPOOHOCTEH KPECTbSIHCKOTO
NPaBOCYAMS U COACPKAHUS OOBIYHO-TIPABOBBIX HOPM.

B 3aBepuienun crnenyer oTMETUTh, YTO aBTOpP HE
BBIJICJISICT PYKOBOJSILEIO MCTOYHHKA OOBIYHOIO IIpa-
Ba (B CHJIy €ro OTCYTCTBMS KaK TAKOBOTO), a UCIIOJb-
3yeT HIMPOKHHI KpPyr «IEPBUYHBIX» U «BTOPUUYHBIX)»
JOKYMEHTOB Ul MAaKCHMaJbHOrO OOECIedeHus Jo-
Ka3aTeJIbCTBEHHON 0a3bpl mccienoBaHus. Marepuaisl
OtHorpaduueckoro 6topo kHs3s B.H. Tenumesa, He-
OJHOKPAaTHO YIIOMHHAaeMble B pabOTe, B MOCIEIHHUE
rozbl (¢ 2004r.) Hadanw myOnukoBats [36]. OmHako He-
3HAYUTENIBHBIN THPAXK U KECTKO PENIAMEHTUPOBAHHBIN
HOPSIIOK  PACIPOCTPAHEHUST H3[AHUS IO-IIPEKHEMY
OrpaHUYMBAIOT JIOCTYI MCCIEIOBaTeIel K 3TOMY LICH-
HEUIIEMY HCTOYHUKY.
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Hcemaunos MA.,
Bazomeooea JI.C.

HHCTHUTYTbI OBbIMTHOT'O ITPABA HAPOIOB JAI'ECTAHA:
KPOBHASA MECTb - MEXAHU3M JEUCTBUSA U ITPUHIUAII
PEAJIM3ALIMN

B oannoii cmamve paccmompenvl 0ocobennocmu  360110YUSL UHCIMUMYMO8 00bIUHO20 Npasa Hapooos Jla-
eecmara 6o emopoti nonosure XIX 6. B ykasauHulii nepuod odwvlunoe npaso Jazcecmana Oblio n008epeHymo
CYWeCmBEeHHIM UBMEHEHUAM. DMO KAcaloch 8 Mom ducie u cucmem Haxazauuil. Ha smom npoyecc 6onvuioe
GNUSIHUE OKA3ATI0 UMNEPCKOe 3aKOHOOAMENbCMBO0, 8 PE3YIbMame 4e20 HOPMAMmuUGHO-NPAgo8adst Kyibmypa npuoo-
pemaem ROIHOCTbIO OpYeoll 8UO.

In the article description is given evolution of ordinary right for Daghestan in the second half of XIX 6. In
this period an ordinary right for the people of Daghestan was exposed to the substantial evolution. It touched
including systems of punishments. On this process substantial influence rendered an imperial legislation. That
became the result of this process that a normatively-legal culture acquires a completely another kind.

Knroueswle cnosa: /lacecman, uciam, 3emnesnadenue, UCMOYHUK, 0ObIYHOE NPABO, NPABO, HAKA3AHUE, I60-
J0YUsl, HOPMbL 00BIYHO20 NPABA.

Keywords: Daghestan, islam, landownership, ource, is an ordinary right, Punishment, evolution, norms of
ordinary right.

JlarectaH — 3TO pervuoH, KOTOPbIi XapaKTepU3yeTCsl
HEOOBIYaitHEIM Pa3HOOOpa3WeM HE TOJLKO TPUPOTHO-
reorpaduyeckoro (OT TPOMMYESCKUX JTHAHOBBIX JICCOB
— Oacceitn pexu Camyp — 10 JeAHUKOB 3anaaHoro [la-
recTaHa), HO Tak)Ke JdTHHYECKOTO W KOH(ECCHOHAb-

HOTO COCTaBa. OJTO SIBHO BBIPAXKCHO B TIOBCEIHEBHOM
OBITY 1 B HOPMATHBHO-TIPABOBOM KynbType. Hammune
MECTPOro 3THUYECKOTro cocraBa (Oomee 36 HapomHO-
crei, 112 quaiekToB U T.J.) JODKHO OBLIO MPOSBUTCS
Y B NpaBUJIaX IOBCETHEBHOMN KU3HEAEATEIHHOCTH, HO,
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