JAUNCKYCCHUOHHASA TPUBYHA
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IHlancyzoe /1.1O.

O «<MOI'YHIECTBE» U «kKOBAPCTBE» PACCYJIOYHOI'O
MBIIJVIEHUA: PASMBIIIIVIEHUSA B PAMKAX IUCKYCCHUHA
Ob OITPEJEJEHHUH OBLHIETI'O ITOHATHS ITPABA

Penaknust xypHama ¢ yHOBIETBOPEHHUEM OTMe-
YaeT, YTO MyOJMKaIus cTaTbll «Pa3MbIUIeHus O Ipa-
Be» IOJIy4HJIa MHTEPECHBIM Ul aHalIu3a 4YUTaTelb-
ckuil oTknuk B Buae crared npod. C.A. 3uHueHko «O
CYILIHOCTH IIpaBay, onyOJuKoBaHHOU B Ne 4 xypHaia
«CeBepo-KaBka3ckuii OpUINYECKH BECTHHUK» 32
2012~

B nacrosimem HOMepe MyOMMKYIOTCS pa3MblIIIie-
HUS aBTOpPa CTaTbU, MOJIOKUBIIEN HA4aI0 JaHHOW JHC-
kyccun («CeBepo-KaBkasckuii ropuanveckuii BecT-
HuK», Ne 3 32 2012 1).

Hayunast kpuTHKa Kak 0COOBIH )kKaHp HAyYIHOM JIUTE-
paTypsl XOTsl U UMEET OTIpeieNICHHbIE TP NN B OTEYe-
CTBEHHON HAay4yHOW JIMTEparype, HO KOHILENTYaJbHO HE
CJIOXKMIIACh KaK 0c000€e HanpapJIeHUE I0PUANIECKUX HC-
crnenoBanui. Jluckyccust o moBoay MyONUKanuy IiiaB-
HOTO pefaxTopa )xypHaina «CeBepo-KaBkazckuii 1opuan-
YEeCKUI BECTHHK» «Pa3MBIIUIEHUs O IpaBe» OnpasIaHa
Kak akIys, HalpaBleHHAs Ha MPEOAOJICHUE CTEPeOTH-
ra: «Thl HE MPaBy, «IpaB s1», cHOPMYIUPOBABILETOCS,
MOYKHO CKa3aTb, Ha COBEPIIEHHO HEHAyYHOH OCHOBE.
[lo cBoeii cymHOCTH Hay4yHasi KPUTUKA HE €CTh CIOCO0
oTIpenesicHNs, KTO TipaB win HenpaB. OHa TOHKHA OBITh
HarpaBjieHa Ha pa3palOTKy M KauecTBEHHOE, mpodec-
CHOHAQJIbHOE HCIIOJNb30BaHWE HAy4HO-UCCIIE0BaTENb-
CKUX TEXHOJIOTHH, OTpeesieHne UX JOMYCTUMOCTH TIPH
HCCIICIOBAHUM KOHKPETHBIX IpoOneM. OHa BKIIOYACT
aHaJIN3 MPOLENyp, CBA3AHHBIX C ONpeNeTeHUEeM Npe-
MeTa UCCIIeIOBaHMsI, OTPAOOTKON KOHKPETHBIX KOHILIETI-
LU ¥ TEXHOJIOTHH CAMOTO HCCIIEI0BAHUS, IPUHLIUTIOB U
MIPABUII U3JIOKEHHS TTOJTyYEHHOTO HayYHOTO pe3yJIbTara.
XoTenock Obl, YTOOB! HAYABIIASICS JUCKYCCHS TIproOpe-
JIa TaKyr0 HaIlPaBJICHHOCTb U TaKOE COJICP)KaHHUE, YTOObI
OBITh IJIOAOTBOPHOM.

Henp3s 3a0p1BaTh, 9TO 3TOT YKaHP BO3MOXKHO 00-
JIee CJIOKEH, YeM O0BIYHOE HayYHOE HCCIIEOBAaHNE yKe
XOTs1 OBl TIOTOMY, YTO B KauyecTBe 00513aTEIBHOTO yCIIo-

BUSI COICPIKUT B ce0€ HEIOIMYCTUMOCTh OIEHOK JIMYHO-
CTH HUCCIICZIOBATENS, COCPEIOTOUCHHIE NCKITIOUUTEIIHBHO
Ha TEXHOJIOTUYECKUX aCTeKTaX HCCIEeIOBAHUA, TIPE/-
CTaBJISIOIIUX COOOW TpaHUILy, MEPEXOl 32 KOTOPYIO
O3HaYaeT UCIOIB30BaHNE APYTUX TBOPUCCKUX KAHPOB.

Taxoe oxenaHne Ko BCeM OyAyIINM y4acTHUKaM
JIUCKYCCUU HEOOXOJMMO BBICKA3aTh IO CIIEAYIOIIHM
TIPUIHHAM.

Bo-mepBbIX, W3JIO0KEHHBIE TMPENEIbHO OOIIHe
TpeOOBaHMSI K HAYYHOH KPUTHKE TPEOYIOT BBICOKOTO
MCCIICZ0BATEIBCKOrO MOTCHIIMANA U OOIIUPHOIO KOH-
[ENTYyaJIbHOTO 3HAHMS 3aTparuBaeMbIX TpoOieM, mo-
JMYYaroIuX TPOPECCHOHANIBHOE OTPAKCHHE IPH CO-
CTaBJICHUU HAyYHBIX TEKCTOB. Pazymeercs, 3T0 oueHb
JKECTKOe, HO HeoOxonnMmoe TpeOoBaHWE, KOTOpOe Ha
MIepPBOE BPEMSI, BOSMOKHO, MPUIACTCS HECKOIBKO CMSIT-
YHTh.

Bo-BTOpEIX, MUCKYyCcCHSl OJDKHA JaTh MaTepuad,
CBUJICTEILCTBYIOIIUNA O CTAHOBJICHUU >KaHpA «HAy4-
Has KPUTHKA», 9TO COCTABISICT OHY U3 3a/1a4 JUCKYC-
CHH, TTIO3TOMY JKeJIaTeNIbHBI ITyOIMKAIIUN Ha 3Ty TEMY U
MPEANOUYTUTEIHHO U3 UCTOPUU MTPABOBOM MBICIIH.

B-Tperbux, penakiiys npearnoysia Obl He BBICTYIIATh
B POJTH CY/IbH, PEIIAIOIIETO COOTBETCTBHE KOHKPETHOTO
MPEJCTABICHHOTO TEKCTa HM3JIOKEHHBIM BBIIIE TPeOO-
BaHUsAM. [lodTOMY TIPENCTaBISIOCH OBl KeIaTeIbHBIM
«3aBEIOMOE» COOTBETCTBHE TEKCTa MPEIbSIBICHHBIM
TpeOoBaHMsIM, 4TOOBI M30E€KaTh HEOOXOAMMOCTH pe-
marh W APYTYIO MPoOJIeMy B TOM CIIydae, €CIId TEKCT
OyZIeT SIBHO HEe COOTBETCTBOBATh ATHM TPEOOBAHUSM.

B HauaBmeiics OUCKycCMM N0 TOBOLY BO3MOXK-
HOCTH YHUBEPCAIBHOTO OIMpPENeICHUSI OOIIEro MOHs-
THS TIpaBa HEOOXOAWMO YCTaHOBHUTH MCXOJIHBIE METO-
JIoJIoTUYeCKUe OCcHOBaHUSA. ONHUM U3 MEPBBIX TaKUX
OCHOBAaHMI SIBISETCS BBISICHEHHE OOBEKTHBHBIX BO3-
MOKHOCTEH METOAa OmpeaeneHus nousaTui. Pauona-
JUCTUYECKOE MBIIIJICHUE HMCXOAUT U3 MPEINOCHUIKH,
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a0COTIOTU3UPYIONICH BO3MOXHOCTH METO/IA OTIpeeIie-
HUSI IOHSITHH, I1oJ1arasi, 4To 3TO €IMHCTBEHHBIN CII0OCO0
MO3HAHUS ACUCTBUTENBHOCTH, YCTAHOBICHUS TOJIHH-
HOM CYIIHOCTH H3y4aeMbIX sBieHUH. OHO He y4H-
TBIBAE€T TOT'O, YTO TO, YTO IPOUCXOJIUT B MBIILICHUH,
B KOTOPOM JIOTHKA, OMUPAIOLIAsICsi Ha CUCTEMY IOHS-
THUH, SIBISICTCS JIUIIb OJHUM U3 CIIOCOOOB YIOpSI0Ye-
HUS MBIIUICHUS, HE 00s3aTEIbHO MMPOUCXOANT BO BCEH
OCTaJIbHOU ACHUCTBUTEIHLHOCTH. Jla 1 MHOTHE MBICIIH-
TEJbHBIC MPOILIECCHl HE MOTYT OBITH OXBAaYEHBI IIPO-
KPYCTOBBIM JIO’KEM» JIOTHUKH.

DTH OCOOCHHOCTH MBIIUICHUS YK€ JIOCTATOYHO
WU3Y4YEeHBl OTJCIHHBIMU yUYEHBIMU. MOXHO
Csl, B YaCTHOCTH, Ha BBIJAIOIICTOCS OTEUYECTBEHHOIO
yaeHoro-topucta H.H. AnexceeBa, koTopwlii yoOemu-
TEJIBHO MPOAHATM3UPOBAT OTPAHUYCHMS, MPUCYIINE
paccylouHOMY MBIIUIEHUIO, CBOMCTBEHHOMY OTpaciie-
BBIM IOPUAMYECKUM HayKaM, BCJIECICTBUE KOTOPHIX, MO

cocCJaThb-

€ro MHEHHIO, B UX paMKax HEBO3MOXKHO (popMyinupo-
BaTh OOILIME ONpEeJICHHsI IIPaBa.

B cuity naHHOM 0COOEHHOCTH 3TH HayKH, IIpeaMe-
TOM KOTOPBIX, I10 €r0 MHEHHIO, SBJSETCS JUIIb yCTa-
HOBJICHHOE B 3aKOHE U €T0 MHTEPIPETAlUs, BHISIBUB 110
[IpaBUIaM PACCYJOYHOTO MBIIUICHUS! NPOTHBOpPEUHE,
«pa3pemiaT» ero MpOCThIM OTOpPAChIBAHUEM OIHOM
CTOPOHBI NIPOTUBOPEUUs] U OOBSIBICHUEM IPYTrod €ro
CTOPOHBI A0COFOTHOM NCTHHOH.

VIMeHHO TOCHOACTBOM paccydO4YHOTO METOoAa B
IIPaBOBEJCHUH, OIMPAIOLIETOCA Ha «4ETKOe» pasrpa-
HUYCHHE TOHATUH, MOXHO OOBSICHUTH IIyOOKYIO aH-
TaroHMYHOCTh TOYEK 3PEHUS 10 MOBOIY ONpe/ieIeHUs
IOHATHS TIPaBa, CYLIECTBYIOLIYIO B COBPEMEHHON OTe-
YECTBEHHOH IOPUAMUYECKOIN HayKe.

PaccynouHoe mbliuieHne, UCxousd U3 cBoeil caMo-
JOCTaTOYHOCTH, U3TOHSIET U3 CBOETO apceHasa IpoTu-
BOpeuHe, ONUpasich Ha aOCOMIOTU3ALMIO METOAA OMpe-
nenenus moHATuil. OOpa3HO TOBOPS, TAKUM CIIOCOOOM
OHO OTKAa3bIBAETCsl, KAK MUHUMYM, OT I10JIOBUHBI I10JIY-
YEHHOTO YEJIOBEYECKOTO 3HAHMS, CO37aBas WILIIO3HIO
MTOJTHOLIEHHOCTH TOJIBKO JIPYTOil €ro MOJTOBUHBI.

W3 cka3aHHOIO ClieyeT TOJIbKO TO, YTO HEOOXOIM-
MO IIOHMMATh peasibHbIC BO3MOKHOCTH METOa ONpe/ie-
JIEHUs! TIOHATHUI, KOTOpble, HECOMHEHHO, HaJI0 UCITOJIb-
30BaTh B MPOLIECCE NIPABOBOIO IIO3HAHUS, HE 3a0bIBas
0 TOM, YTO TOJBKO 3THM METOJOM HEJb351 BCECTOPOHHE
XapakTepru30BaTh TAKOE MHOIOTPaHHOE SIBJIEHHE, KaK
paBo. 31eCh 0COOCHHO BaXKHO MOMYEPKHYTh, UYTO AaTh
of1ee onpeneneHue MpaBa MEPEUUCICHUEM FOPHIH-
YECKUX SIBICHUH MM UX KOMIUIEKCOB, KaK 3TO JI€IaioT

I 1O. lllancyeos

CTOPOHHUKU «Y3KOW» WU «IITUPOKOI» TPAKTOBKH Tpa-
Ba, MOJKHO TOJILKO, OITUPAsICh Ha METO ITPO0 1 OMIHOOK,
TOXKE MMEIOIUI CBOMX CTOPOHHUKOB, HO BPSI JIH SIB-
JSFOINUiicS caMbIM 3()()EKTHBHBIM HayYHBIM METOAOM
B OOIIECTBEHHBIX Haykax. V1 omHOW W3 NMPUYHUH SBHO
HEIOCTATOYHON (PPEKTHBHOCTH FOPUIUIECKON HAYKH
SBJISIETCSl €€ YCTPEMIIGHHOCTh K pa3paboTKe aBTOHOM-
HOM OT 4eJIOBEeKa IOPUIUKO-TEXHUYECKOU PEabHOCTH.
Ee peanbHBII MOBOPOT K IMOIHOMY OOCIYKHBaHUIO
nporeccoB GOpPMUPOBAaHUS TOMJIMHHON MPaBOBOil pe-
aJBHOCTH, B KOHEYHOM HTOTE, MIMEET IIETbI0 CO3aHne
COIMAaIbHO KOM(OPTHOTO, HPABCTBEHHOTO M JTYXOBHO
00raToro, SKOHOMHUYECKH yCTOWYHBOTO, ICHXOJIOTHYE-
CK{ CTaOMIIBHOTO MHpPA YEI0BEYECKOTO MPABOTIOPSAKA.

[TocnenoBaTensHO BOSHHUKABIIIEE U YACTO BOCIIPO-
H3BOJAUBLIMECCA MPEACTABICHNA O CYIIIHOCTHU IIpaBa Kak
CIIPaBEUIMBOCTH, 3aTEM Kak O CBOOOJE, paBEHCTBE U
OTBETCTBEHHOCTH, BO-TIEPBBIX, SBISIOTCS BRIPAKCHUEM
COLIMAJILHOTO OTIBITA, Yepe3 KOTOPhI 0co3HaBaIach He-
JIOCTaTOYHOCTH KaXKJIOTO OTACIBFHOTO U3 ATHX HMPUHITH-
OB TSI BEIP@XXEHUST MHOTOTPAaHHON M Pa3BUBAIOIICH-
Csl CYIIHOCTH TpaBa, B TOM YHCJIE B €€ COIIMAIbHOM
Y MBICJICHHOM BbIpaXKeHHH. lIpn m30mmpoBaHHOM HX
PaccMOTPEHUH TepsIeTCS MX HECOBMECTUMOCTbh, HEOJI-
HOKpPATHO OTMEYaBHIaAACA pa3HbIMH HCCJICA0OBATCIIIMU
(A-nme-ToxBums, I T'erens, H.H. AnekceeB u apyrue),
YTO B TOJBI PEBONIOIMOHHBIX MOTPSCEHUH Yy Pa3HBIX
Hapo4A0B YE€TKO M BECbMa HETATHBHO IPOABIIAJIOCH B
COIMANIbHOM MPaKTHKE.

MOoXHO yTBEpKaTh, YTO NMPHUHIIUAIIEI CIIPABEIIIH-
BOCTH, CBOOO/IBI M PaBEHCTBA B UX 000COOICHUH JPYT
OT JIpyra MPOIEMOHCTPHPOBAIN CBOIO HECOCTOSTENb-
HOCTP B KQ9€CTBE MIOJTHOTO BBIPAKCHUS CYIITHOCTH TTpa-
Ba. B nporiecce ncroprnyeckoro pa3BuTHs OHU MPOLUIN
MIPOBEPKY, «IEPETUPATHCH» JIpyT o Apyra. LlemoctHoe
MPaBO BO3HUKAJIO B «MECTax» UX B3aUMHON «IIPUTHUP-
KI», B3aMMOIIPOHHKHOBEHHS, (JOPMHPOBAHHS TOMEO-
CTa3WCHOTO MHUpa TpaBa, 9TO U OOyCIOBIHBAIO Oec-
KOHEYHOCTh MX CYIIECTBOBAaHUS B IIPABOBOM CO3HAHUU
U IIPOSIBJIEHUS B COLIMAJIBHOM IIPAKTUKE. be3 Tak noHu-
MaeMoro 000CHOBAHHUS COIEPIKAHMUS TPaBa, MPOSIBIISIO-
IIETOCs M B €0 CYIIHOCTH, HEBO3MOXKHO TIPEACTaBUTh
cebe U COBpeMEHHOE MPaBo. YTBEPXKICHUS O TOM, UTO
CIIPaBENINBOCTh, CBOOOJA, PABEHCTBO, OTBETCTBEH-
HOCTh HE MIMEIOT OTHOIICHHUS K €r0 CYIIHOCTH U TIOTO-
MY HE OOJI’KHBI BKITFOYATHCA B €€ OIIPEACIICHUC, BEAYT K
«OITyCTOIIEHHUIO» TIPaBa, (HOPMUPOBAHHIO TEOPUH, OUH-
IICHHOM OT TpaBa, CBOASIIEH €ro K MCKYCCTBEHHOMY
MUpPY IOPHIMYECKUX MACOK U (PUKIHH.
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JUCKYCCHUOHHAA TPUBYHA

Krnaccuueckasi, mpohecCHOHAIBHO BBITIOJHEHHAS
MIOTIBITKA «OYMCTHUTH» MPABO OT «HICOJNOTHI» U «MH-
(omoruii», B TOM 4YHCIE CIPABEAIUBOCTH, CBOOOIBI,
PaBEHCTBA, BhIPA3MBIIASCS B Pa3pabOTKE «UHCTOTOY
YYEHHUS O TIpaBe, yOeTuTeTbHO MOATBEPKIALT 3Ty MPO-
CTYI0 UCTHHY [1].

Bpsin mu MOXKHO COTTIACUTBCSI U C yTBEPKICHUEM,
YTO KOMIOHEHTAaMH CBOOOBI SIBISIOTCS CIIPaBEIIH-
BOCTh, PaBEHCTBO, OTBETCTBEHHOCTh. BoO-TepBBIX, B
paborax A-ne-Toxeuisi, H.H. Anekceera, I. Kenb3e-
Ha, He ToBOps yxke o Ilmartone, Apucrotene, lerene,
OTH TIOHSTHS TIIATEIBHO TMPOAHAIM3UPOBAHBI, 3/1€Ch
BIOJHE OOOCHOBAaHBI HE TOJBKO WX HECOBMAJICHHUE,
MIPOTHBOPEYUBOCTh, HO HMHOTAA JaK€ HECOBMECTH-
MocTbh. B gacTHOCTH, 3TO0 00CcTOsATENhCTBO . Kenb3en
paccMaTpuBaeT KaK OIHY U3 MPUYUH HEIOMYCTUMOCTU
HUX UCIOJIb30BaHMS B YUCTOM Teopuu mpasa. [losTomy
o0Iiee omnpeeNieHre MMpaBa He MOXKET CBOJAUTH MPABO
K OTHOMY HM3 HHX, HO, OTIHPAsCh HA caM MPOIECC UX
YTBEPKACHUSA B UCTOPUHU MOJUTHKO-TIPABOBON MBICIH
Y HeyJayHble TIOMBITKA N30JIMPOBAHHO PEan30BaTh UX
B COIMAJILHOW MPAKTHKE Pa3HBIX 30X, Mbl HEM30EKHO
MIPUXOANM K BBIBOAY, YTO MIPABO peasibHO (OpMHUpPOBa-
JIOCh HA UCTOPUYECKUX «CTBIKAX» ATHX MPUHIIUIIOB, B
pesynbrare «UTUQOBKI» UX (B3aUMOACHCTBHS) COLIHU-
aJIbHOM MPAKTUKOM.

3nech NPEeACTaBISETCS YMECTHBIM OTMETUTh, YTO
YIIOMSIHYTBIH BBIIIE OECCIOPHBIA aBTOPUTET W IOKa
HE MPEB30MJIEHHBIN KJIACCUK MO3UTUBUCTCKOM TEOpUU
IpaBa, OXapaKTEePHU30BaBIIMI CBOOOAY, pPaBEHCTBO H
B OCOOCHHOCTH CIPaBEJIMBOCTh IOCIE JIETAJIBHOTO,
pacCyI0O4YHOTO aHajn3a KaK «ITyKaBCTBO BEYHOH WII-
JIO3UM», SPKO MPOJAEMOHCTPUPOBAT OECCHIIME TaKoi
METOJIOJIOTUH TIepell HEYKIIOHHO BOCIPOU3BOISAIIUMCS
MOTYIIIECTBOM 3THX NMPHUHIIUIIOB U HEM30EKHOE JTyKaB-
CTBO CaMOH TEOPHH «YUCTOTOY» IIpaBa, KOTOpoe 00s13a-
TENBHO MPOSBISICTCS IPU COMPUKOCHOBEHUU C Peajib-
HOH JEWCTBUTEIBHOCTBIO. TIIATEIBHO OYMIIASl IPABO
OT CBOOOJIBI, PaBEHCTBA W CHPaBEJIMBOCTH, OHA 3a-
CTaBJISIET OJTHOCTHIO BEPUTH, UTO OHO YHCTOC U OYCHB
YHCTOE.

Kak roBopurcs, urpa HE CTOHUT CBEY: MEHSTh Ha-
BEpHSKA HE WILIIO3UIO (KaK 3TO IOKa3all, Hampumep,
H.H. AnexceeB) wim, 1o kpaitHeit Mepe, XOpOITyio HiI-
JIFO3HIO Ha OYCHB JTYKABYIO H OUEHb IIOXYTO.

OTUM JI0Ka3bIBACTCS U TO, UTO JAXKE PACCYIOUHOE
MBIIUICHNE, TI0 OMPEIEIIEHHIO CTPOroe U OECKOMIIPO-
MHCCHOE, CITOCOOHO YIIOPHO HACTaWBaTh HA COOCTBEH-
HOM JIYKaBCTBE U COOCTBEHHOW UILTIO30PHOCTH.

109

B Hnamiem ciyuae oOiiee omnpejesicHUe IpaBa HE
000co0msIeTC OT 0COOCHHOTO M €IWHUYIHOTO, a pac-
CMaTpUBACTCS B HEPA3PhIBHOM CIWHCTBE C HUMH, UTO
O3Ha4acT, 4YTO U B €AMHUYHOM U B OCO6CHHOM MIPpUCYT-
CTBYET BceoOIee W BO BCEOOIIEM MPUCYTCTBYET CSIIU-
HUYHOE U ocoOeHHOoe. TakuM 00pa3oMm, ompeseneHue
IpaBa Ha JTUX TPEX YPOBHAX CTPOUTCS Ha €IUHCTBE
00111eTo, OTAENBbHOTO U eAMHNYHOTO. OTeNbHBIE OTpe-
JICTICHHS eIMHIYHOTO, 0COOCHHOTO U 00IIEero, OTpaxa-
IOIIME UX crienn(UKy, TAl0TCsS C YY€TOM Mephl Ipasa,
aZIeKBaTHOM dTOMY ypoBHIO. [Ipn 060cobaeHHO 001IIEM
OMpE/ICIICHUN MPaBa 3Ta Mepa MOXKET OBbITh BhIPAKCHA
MPEUMYUICCTBEHHO YE€PE3 €r0 MIaBHbIC ITPUHIHAIIBIL.

[Ipu 060c00ICHHO 0COOCHHOM OTIPEICIICHIH TIpa-
Ba, B 3aBUCUMOCTH OT COJICPYKAHHS KOHKPETHOTO 0CO-
OCHHOTO — OCOOCHHOCTH TIpaBa JIAHHOTO Hapojaa WU
JIpyroii oOmHOCTH OO OCOOECHHOTO MPAaBOBOTO WH-
CTUTYTa U T.I., B CPABHEHUHU C JIPYTUMHU UHCTUTYTaMH,
BOCXOJSIIIIMMHU (MJIM IPHYACTHBIMHU) K OOIINM MPHHLU-
maM mpasa... [Ipu 060co0IeHHO STUHUYHOM OIpee-
JICHUU TpaBa BHUMAHHUE aKI[CHTUPYETCS] HA CBOMCTBAX
U TpHU3HAKaX KOHKPETHOIO MPAaBOBOTO WJIU HOPHIUYEC-
CKoTO (DeHOMEHA C YIETOM UX «IIPOHU3AHHOCTHY (TIPH-
YaCTHOCTH) OOIIMMU MPHUHITUITIAMH TpaBa. B atom ciy-
4ae, Halpumep, OIpPEICIICHUE FOPUIUUECKON HOPMBI
HE JIOJDKHO OTPAHUYMBATHCS TOJBKO €€ CBSI3aHHOCTBIO
C TOCYAapCTBOM IO MPOMCXOXKJICHUIO U Peaju3aiiu,
00111€00513aTENBLHOCTEIO, @ 00S3aTEIbHO COOTHOCHUTHCS
€O CBOOOJIOM, CIIPAaBEITMBOCTHIO, PABEHCTBOM U OTBET-
CTBCHHOCTBIO KaK OOIIMMHU MPHUHIUIIAMY MpaBa, Mpu-
CYTCTBYIOIUMHU B JIFOOOM 3JIEMEHTE €r0 CTPYKTYPBHI.

B sTOM citydae orpaHM4eHHOCTh METO/Ia OIpeie-
JICHUSI TIOHSATHI MPEIENbHO CYXKAETCs, U Mbl MOTyYa-
€M BO3MOXXHOCTh B CHUCTEME IMOJIOOHBIX OINpPEICICHUN
npaBa MPaKTHUECKU HCUEpIiaTh BO3ZMOXKHOCTHU «JIOTH-
YECKHE MO3HABAEMOTo» B 3TO# cdepe. DTo, KOHEUHO,
HE HMCYCPIIBIBACT BCECTO 60FaTCTBa mpaBa, JIs MMOCTU-
’KEHUSI KOTOPOTO HAaJI0 UCIIOJIb30BATh JAPYTHE CIIOCOOBI
MO3HAHUSI, YTO MO3BOJIACT BBHIPA3UTh CYIIHOCTh MpaBa
B TOU Mepe, B KOTOPOM OHAa JOCTYIIHA YEJIOBEYECKOMY
CO3HaHUIO BOOOIIE W OTIEIHHOMY HCCIIEIOBATEIO, B
YaCTHOCTH.

K manHo# mo3unuu mpuMBIKAeT U TE3UC O METOO-
JIOTHYECKOHN YIPEYHOCTH YISl IOHSTHS CYITHOCTH Ipa-
Ba, MO3BOJIAIONIMN HEMOCPEICTBEHHO CBSI3BIBAThH €TO C
YPOBHEM COLMOKYJIBTYPHOIO pa3BUTHs. B Hailem Tek-
CTE, OTHOCSIIMMCSI K JAHHOMY ITOJIOKEHUIO, OUYEBUJIHO
pedb UAET HE O CTPYKTYpE MOHATHS CYIIHOCTH IMPaBa,
a 0 MpaBe Kak COLUAIBHOM SIBJICHHU, ONPEACIIEMOM
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4yepe3 AMAICKTUYECKHE KaTeropu BCeoOIIero, 0co-
OEHHOTO W EIUHHYHOTO, KaK peajhbHOM BOIUIOMICHUN
CBOOOIBI, CITPABEUIMBOCTH, PABEHCTBA M OTBETCTBEH-
HOCTH, KOTOpbIE, peanu3ysach, kak noguepkusan H.H.
AnlekceeB, TEpeCcTalOT OBITh MPOCTO AOCTPAKTHBIMH
MIPUHIIATIAMH, TIPEBPAIasiCh B pealbHbIE COIMAIBHBIC
Onara. I B 3TOM CMBICIIE OHU MMEIOT COJIEPIKAHUE U
(hopMy, KOTOpBIC OMPENEIAIOTCS OOBEKTUBHO JOCTHT-
HYTBIM YPOBHEM COIMaJIbHO-KYIBTYPHOTO Pa3BUTHA,
YTO HE O3HAYaeT MpEeTeH3UH (OPMYIUPOBaTH OO0IIEe
oTIpenieIeHre TIpaBa Ha OCHOBE TOJBKO IIMBHIIN3AIIMOH-
HOTO TOJIX0/Ia K IPaBy.

Eme TpyaHee cormacuThCs C aKCHOMAaTHUECKH
c(hopMyITHpOBAaHHBIM B ATOH CBSI3U BBEIBOIOM: «B cy-
HOCTHOM OITPE/ISICHHH TpaBa KaK BCEOOIHOCTH CO-
JICpKaHUsI TPEJCTABIISAET ero hopMa, KOTopasl U peasiu-
3yeT 3Ty CYITHOCTHY (C.14).

Bo-mepBEIX, B OT3BIBE OTCYTCTBYET aBTOPCKOE
OIpeieICHUE «IIpaBa Kak BCEOOITHOCTH CONEPIKAHUSY.
[ToaTomMy ocTaeTcsi HETOHATHBIM, KAKOE CONIEpPKaHue u
Kakoi (hopMoii TIpeICTaBIEHHOE MPABO Peau3yeT ero
cyuiHocTh. HopMaTHBHCTCKasi TEOpUs MpaBa HE OIie-
pUpYyeT AUaJeKTHYECKUMHU TOHATHAMH, a (hopMaIbHO-
JIOTUYECKUMH, PACCYIOYHBIMU TOHSITUSAMU BEChMa
poOJIeMaTHYHO ONPEACIUTh CYIIHOCTh mpaBa. Kak
MpaBmII0, MPOQeCcCCHOHATEHBIE HOPMAaTHBUCTHI BBICTY-
MAalOT MPOTHB MPUMEHEHUS B IOPHUCIIPYASHIIMHA (PHIIO-
CO(I)CKI/IX HOHﬂTHﬁ, OTHOCA HUX K «HMACOJIOI'MYCCKUM),
MIPU3BAaHHBIM CKPBIBaTh WJIM WCKaXaTh JEHCTBHUTEb-
HocTh [ 1, c. 4-5].

Paccynounoe, HOpMaTMBUCTCKOE MBIIUIEHUE, TbI-
TasCh OIEPHUPOBATH UATCKTUYCCKUMHU TTOHATHIMH,
CKJIOHHO YTpOWIATh WX COJCpKaHWe W B3aUMOJCH-
CTBHE, HEPEJIKO COMBASICh K IKIIEKTUKE, HE CIIOCOOHOMH
o0ecneunTh IMO3HAHWE MEIOCTHOTO MHpa IpaBa BO
BCEM MHOTO00pa3uu ero MpOsSBICHUN, KOTOPOE BHICTY-
MaeT KaK O[HO U3 BAKHBIX YCJIIOBUH BBICOKOTO Ka4eCTBa
YKU3HU COBPEMEHHOTO YeJIOBEKa.

KiroueBoil Bompoc AaHHOW CTaTbu — O BO3MOXK-
HOCTH OOIIEro ONpe/eCHUs MpaBa 4epe3 JAUAJICKTH-
YecKre KaTeTOPHH BCEOOIero, 0COOEHHOTO U eNHNY-
HOTO, — BUAHMMO, CTaHET MPEIMETOM II0CIEIYIONUX
00CYXJIEHUH 9TOH MPOOIEMBL.

Kpome Toro, kax MHUHHMYM, CIIOPHBIM SIBJIS-
eTCS TEe3UC O peaju3ally CYNIHOCTH MpaBa TOJIBKO
yepe3 ero Gopmy. B Teopum mpapa CyliecTByrOT IO-
HATUS «()OPMBI TIpaBa» M «peaju3aliy MpaBay, KOTO-
pBIE COMEepKATEIbHO «PA3BOIATCS» B TOM YHCIE U HA
(hopMaIbHO-JIOTHYECKOM OCHOBE. Bpsiyt i1 000CcHOBaH-

J.1O. lllancyeos

HO TIEPEHOCHUTB O0SI3aHHOCTh «PeaTi3aliiy CyIHOCTH
MpaBa, yCIOBHO TOBOPS, TOJBKO Ha €ro (opmy, OTpa-
JKAIOMIYIO TPEUMYIIIECTBEHHO €r0 CTPYKTYPY.

Takast aGcosoru3anusi poiiu «(hopMbl TpaBay B
MpoIeccax peasu3aii ero CYIIHOCTH SBISETCS OTHO-
BPEMEHHO MTHOPUPOBAHHEM MAcChl JIPYTHX CIOCOO0B
peanu3aiuy npasa yepes ero (pyHKIUM, OPUITICCKYIO
JIeSITeNIbHOCTD, IOPUANYECKHE TEXHOJIOTHH, HaKOHETl,
4yepe3 MPUHITUITHI TIPaBa, KOTOpbIe Aake B (hOpMaIbHO-
FOPUIMYECKOM aCIICKTe MOTYT PEaiM30BhIBATHCS B I10-
PAJLIKE «IIPAMOTO JIEUCTBUSD.

WHTEpeCcHBIM MpencTaBisieTcss JOCTaTOYHO CIIOXK-
HBII BOMPOC O LEIecCO00pPa3HOCTH COBMEIICHUS
(opMaIIMOHHOTO ¥ IHMBHWIM3AIMOHHOTO MOAX0Ja K
WCCIICZIOBAHUIO TIPaBa, KOTOPBIH OOCYXKIaeTcs B IOpH-
JUueckoil Hayke. B cyry0o aOCTpakTHOM MBIIUICHUH
MOYKHO COBMECTHUTH BC€, a TIPHU OOJIBIIIOM JKEIaHWU HE
COBMECTHUTh HMUETO. B MCCenoBarenbCcKkoil MpaKkTHKe,
K COXQJICHHIO, MBI YaCTO CTAJIKHUBAEMCS C CUTyalluen
«MYX U KOTIIET».

Kaxxaprit moixo1 UMeeT CBOM 3aJjaddl U CBOM CIIO-
coObl ux penieHus. Ero ucnonb3oBaHHE 3aBUCUT OT
ocobeHHocTel mpenMera uccaenoBanud. Cremuduka
MOJIX0/Ia ¥ METOJIa MCCIISIOBAHUS JIOJKHBI OBITh aJIeK-
BaTHBI 3THM OCOOEHHOCTSM IpeaMeTa MCCISIOBaAHMSL.
DopMaInMOHHBIA TOAXO, KaK 3TO yke 000CHOBAaHO B
HAy4YHOH IIMTEpaType, HECOBMECTHM C IMBUIIM3AIIH-
OHHBIM TIOAXOJIOM TIO CYIIECTBEHHOMY Pa3IUYUI0 HC-
CJIEJIOBATENIbCKUX yCTAaHOBOK, OCOOEHHOCTSM IpHMeE-
HSIEMBIX TIPH €T0 UCTIOIB30BaHUU CPEIICTB U TIPUEMOB.
OTO HE 03HAYaeT 3ampeTa Ha MpuMeHeHue (opmalu-
oHHoro noxaxona. Kak ormeuaror B.A. baunnun u B.II.
CanbHUKOB, METOJIOJIOTHsI, 00CITY)KHBAFOIIas 3TOT TIO/I-
X0, Tepelia «13 pas3psijia YHUBEPCAIbHBIX B TPYIILY
MPaBOMEPHBIX AHATUTHYECKUX CPEICTB», HE yTPATHUB-
MINX «HAYYHO-TEOPETHUECKON JISTHTUMHOCTHY, U «IIPH
HEOOXOJMMOCTH MOXET OBITh BOCTPEeOOBaHA JIFOOBIM
WCCIIEZIOBATENEM /ISl PEUIeHUsS KOHKPETHBIX MO3HaBa-
TEJIbHBIX 3aJ1a49» [2].

OHOBPEMEHHO CJIeyeT OTMETHTh, YTO U I[UBH-
JU3AIMOHHBIA TOJXO B TPABOBBIX HCCIEIOBAHUIX
HE 3aMEHSET U HE MOXET 3aMEHUTH BCIO CHCTEMY CIIO-
JKUBIIEINCS METOJIOJIOTUU HAYYHOT'O [TO3HAHUS, U C ITOU
TOYKH 3pEHHS OH TOXE HE SBISETCS YHHBEPCAIbHBIM.
O4eBHUIHO IPYTOE, ECTh BeCbMa Ba)KHBIE, HO TIPAaKTHYe-
CKHU TIpOOeNIbHBIE C TOUYKH 3PEHHS UX U3YUYEeHUs Cephl
MIPaBOBOTO PAa3BUTHS OOIECTBa, IMOTHOMACIITaOHOE
MO3HaHUE KOTOPBIX HE MOXKET OBITh OCYIIECTBICHO 0e3
MPUMEHEHUsS JaHHOTO mojaxona. Ero HeoOXoaumocTh
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JUCKYCCHUOHHAA TPUBYHA

CO BCEW OYEBUIHOCTHIO OOHAPYKUBAETCSl HA BBICOKUX
YPOBHSIX [103HABATEIILHOM JESITEIbHOCTH.

TpyaHO cOmIacuThCS U ¢ KPUTHUYECKUM OTHOLIE-
HUEM K KaTeropuu Mephbl,
KOTOpPOHl B O0llee oOmpeneseHUe INpaBa IOABEPrHY-
Ta COMHEHHUIO. B HameMm nmoHMMaHuu mepa B 1aHHOM

YMECTHOCTb BKJIFOUCHHA

OIpENICIICHUN KaK pa3 He CBOJAMUTCS K €€ TPAKTOBKE B
pamMKax COOTHOIICHHS KaTeTOpPHil KOIMYEeCTBa W Kade-
CTBa, XOTS IIPABOBHIE SIBIICHUS MOTYT U3y4daTbCs U C
aToit Touku 3penus. Kax ormeuan C. @pank, «Ha3Ha-
YEHHUE CJIOBA HE MCUEPITBIBACTCS €ro (PYHKIHMCH OBITH
0003HaYCHUEM TIOHSTHI: CJIOBO OJHOBPEMEHHO €CTh
OpY/IMe OCMBICIISIONIETO JTyXOBHOTO OBJIAJICHUSI OITbI-
TOM B €0 CBEPXJIOTHYECKOM KOHKPETHOM CYIIECTBE»
[3, c. 78], 4TO B JAaHHOM CJIy4ae MO3BOJIIET IPEOAONETh
OTrPaHUYCHHOCTh METOJIA OIPE/ICIICHUS MOHSITHI U OT-
pa3uTh KOHKPETHOCTD MpaBa B MPEIEIbHO BO3MOKHOM
0000IIIEHHOM BUJIE.

TepMmuH «Mepay B JaHHOM ONPEICICHUU SBIISICTCS
0003HAYCHUEM YeT0CMHOCHIU, «NOTHOCOCMABHOCUY
MpaBa, BKIIOYAIONIUM KaK «KOJHMYECTBO M KadeCTBO»
IpaBa, B CHATOM BHJIE COJEPIKAIICECS B €r0 MPUHIIH-
max: cBOOOZE, CIPAaBEINBOCTH, PABEHCTBE M OTBET-
CTBEHHOCTH U B 00JIee KOHKPETU3HUPOBAHHOM BHJIE — B
«OCOOCHHOMY» U «CJIUHHUYHOM) B IIPaBe.

DTH 0COOCHHOCTH «MEPBI», pa3yMeeTcsl, He MOTYT
MOJIPOOHO OTHCHIBATECSA B OOIIEM OIpENeIeHuH Ipa-
Ba, HO IPH HEOOXOJUMOCTH, B KOHKPETHOM IPOIIeCCe
MTO3HAHMSI Mepa MOXKET OTPakaTh IEIOCTHOCThH IMpaBa
Ha OTMEUYEHHBIX BBIIIIE TPEX YPOBHSAX €r0 OCMBICTICHHUS,
OIMUPAIOUIYIOCS He Ha 000CcO0NIeHHe, a Ha B3auMOIIPO-
HUKalolee NX B3aUMOCHCTBIE, KOTOPOE MOXKET OBITh
BBIP2XCHO Ha «CBEPXJIOTHYECKOM» YPOBHE, KaK 3TO
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JeNlaeTcsl B MOA3MH U PENTUTUH, HO HE 3alpelieHo U B
HayKe, XOTs, KaK TOBOPHUTCS, HE BCEM JIAHO».

JIBMKeHHE OT KPUTHKHU CYIIECTBYIOIIETO 3HAHHS K
OoJiee coBepIICHHOMY U HEOOXOIUMOMY JOJITOE BPEMSI
00ecIeYnBaIOCh MOYTH UCKIIOYUTEIILHO PAaCCyIOYHBIM
MBIIIUICHHEM, YTO C(OPMHPOBAJIO B HAIIEM CO3HAHHUU
o0pa3 ero morymectBa. OIHAaKO yKe AaBHO Hazpena
HEOOXOIMMOCTh OCO3HATh M €r0 KOBAapCTBO, MPOSBIIA-
IoIeecss B TOPMOYKCHUH HPABOBOTO MBIIIICHHS, YXKe
JABHO CTPEMSIIETOCS BBIPBATHCS U3 €r0 «KEIE3HBIX)
00BsATHH, B (OPMUPOBAHUH HOBBIX U TOMICPKAHUU
CTapbIX WJUTIO3UH O TIpaBe 3a CUeT CO3JaHHs Hejee-
CHOCOOHBIX 00pa30B, 3aMEHSIOMINX COOCTBEHHO MPABO
pasHoOOpasHBIMHU, OOJce WM MEHEe yHadHBIMH €Tro
cypporaramu. Benmp peub uIeT o KauecTBe deroBede-
CKOM JKH3HM, B KOTOPOU Cypporarsl BOCIPUHUMAOTCS
B JIy4IlleM CiTydae Kak HEeM30eXHOe 3710, KOTOPOTro He
JIOJDKHO OBITh, HJIH OBITH KaK MOKHO MeHbIIe. Hacra-
€T BpeMs TOCIIOJCTBA IIPaBOBBIX LIEHHOCTEH, KOTOpOE
MMEIOT TeHACHIINIO, PEean3ysch, IPEBPAIIATHCS B CO-
[UaJbHbIC 0Jara, SBISIOMNECS HEOThEMIICMOH YacThIO
BBICOKOTO KaueCTBa )KU3HHU.

Jluteparypa

1. Kenvszen I'. Yuctoe yuyenume o mpase / IlepeBon
C.B. JIé308a, FO.C. [Tusosaposa OTB. pen. B.H. Kyopssuyes,
H.H. Pazymosuu. M., 1987.

2. bauunun B.A., Canvnuxoe B.I1. TlpaBoBasi peanb-
HOCTH B KOHTEKCTE MUPOBOH IWBUIIH3ANNHN U KYJIBTYPBI: Me-
Tozoorus mpuurHHOTO aHanu3a. CI16., 1999.

3. ®@panx C. PeanbHOCTH ¥ yenoBek. M., 2007.

CEBEPO-KABKA3CKHI IOPUIMYECKHWI BECTHHK, 2013, Nel



